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Problem Statement. Efficient anti-
corruption interventions in the public healthcare
sector require application of a complex approach
by public authorities to ensure the successful
implementation of the Anti-Corruption Policy.
Priority under these conditions should be given
to eliminating the causes and conditions that
lead to commissioning of corruption offences
[1, p. 53], including those in the healthcare
sector. A conflict of interests is a kind of factor
that can lead to corrupt behaviour, in particular,
by a healthcare authority or healthcare
institution official, and creates preconditions
for the abuse of entrusted power when the
relevant subjects take their decisions or actions
[2, p. 6]. Management of a conflict of interests
is one of the most important anti-corruption
mechanisms, which at the same time represents
a method to ensure proper functioning of work-
related legal relations [3, p. 13]. The scope,
signs and elements of administrative offences
related to the conflict of interest management in
the healthcare sector, have not been adequately
addressed by researchers, suggesting the need
to investigate this issue.

Review of the recent literature. The
concept of administrative liability was studied
by a number of researchers in Ukraine and
abroad; among those were V.B. Averyanov,
D.M. Bakhrakh ,Yu.P. Bityak, Z.S. Gladun,
[.Ya. Senyuta, S.G. Stetsenko, T.O. Kolomoyets,
O.M. Shevchuk, etc. For example, S.V. Knysh
addressed the issue of a legal liability for
offences in the healthcare sector [4], M. V. Spivak
studied legal regulations of an administrative
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liability in the healthcare sector [5]. O. Dotsenko
described characteristics of an administrative
liability for offences in the healthcare sector [6].
A.B. Kasumova identified types of administrative
offences, the subject of which were healthcare
workers [7]. O. Babich described aspects of
corruption offences in the field of medical
activities [8]. M.V. Okereshko defined the scope
and identified the elements of administrative
offences committed by doctors in the healthcare
sector [9]. However, characteristics of violation
of the law on conflict of interest management
in the healthcare sector are poorly described in
scientific literature, indicating the relevance of
the chosen subject of the study and its practical
significance.

The aim of the present paper was to
investigate the scope, signs and elements of an
administrative offence, which are related to the
conflict of interest management in the healthcare
sector.

Background and discussion. Article 1 of the
Law of Ukraine on the Prevention of Corruption
defines a «potential conflict of interests» and a «real
conflict of interests» [10]. According to the Order of
the Ministry of Health of Ukraine No.207 of March
27,2012, «On Approval of the Audit Procedure in
the System of the Ministry of Health of Ukrainey,
a «conflict of interests» is defined as a conflict
between personal interests of an employee and
his/her official duties at the department, which, if
present, may affect his/her objectivity or impartiality
in decision-making, as well as commissioning or
non-commissioning of acts during performance of
his/her official duties (item 1.2.) [11].

233

HayxoBwuii 1opuanyHuii xKypHan



AIMIHICTPATUBHE ITPABO I ITPOLEC;
®IHAHCOBE ITPABO;
TH®OPMAIIVHE ITPABO

Article 80 of the Law of Ukraine
«Fundamentals of Health Care Legislation of
Ukraine», states that persons guilty of violating
the health care legislation are subject to civil,
administrative or criminal liability in accordance
with the law [12]. According to the Law of
Ukraine on the Prevention of Corruption, persons,
specified in paragraph 1 of Article 3 of this
Law, shall be held criminally, administratively,
civilly and disciplinary liable for corruption
and corruption-related offences [10]. Therefore,
there is a legislatively established administrative
liability for violations of the conflict of interest
management regulations in the healthcare sector.
Administrative liability for violations of the
law on the conflict of interest management in
the healthcare sector serves for prevention of a
conflict of interests.

Violations of the conflict of interest
management regulations in the healthcare
sector should be referred to corruption-related
offences. For example, Article 1 of the Law of
Ukraine on the Prevention of Corruption defines
a «corruption-related offence» as an act that does
not contain any signs of corruption, but violates
the requirements, prohibitions and restrictions
established by this Law, committed by the
person specified in paragraph 1 of Article 3 of
this Law, for which the law establishes criminal,
administrative, disciplinary and/or civil liability
[10]. This means that the offences committed by
the persons subject to administrative liability for
violation of the law on the conflict of interest
management in healthcare, do not have any
signs of corruption, but such offences involve
violations of the requirements, prohibitions and
restrictions provided for by the provisions of the
Law of Ukraine on the Prevention of Corruption.

According to Article 9 of the Code of Ukraine
on Administrative Offences, an administrative
offence (misdemeanour) is a unlawful, culpable
(intentional or negligent) action or inaction that
offends public order, infringes property, interferes
rights and freedoms of citizens, offends the
established order of management and for which
an administrative liability is provided by the law
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[13]. N.P. Bortnyk and L.V. Bilinska suggest
that the administrative liability for corruption-
related offences is a type of legal liability (along
with a criminal, disciplinary and civil liability),
which includes imposition by an authorized body
or an official of an administrative penalty on a
person who has committed a corruption-related
administrative offence [14, p. 31]. That means
that the administrative liability for violations of
the law on the conflict of interest management in
healthcare is a type of a legal liability. Addressing
the issue of the legal responsibility of a healthcare
worker, S.G. Stetsenko defines such liability as
an imposition on a person who committed an
offence while performing professional duties
in the healthcare sector, of state enforcement
actions, provided for by law, involving certain
losses of a personal, organizational or property
nature which the guilty party will have to bear
[15, p. 254].

The administrative liability for offences
provided for by the Code of Ukraine on
Administrative Offences is imposed in the event
that the nature of such offences does not entail the
criminal liability according to the law (paragraph
2 of Article 9). The administrative liability applies
to persons who have committed an administrative
offence under the law in force at the time and place
of the offence (Article 8) [13].

The research literature lacks a widely
accepted definition of an administrative
liability. For example, Yu.P. Bytyak understands
an administrative liability as an imposition
of administrative penalties on persons who
have committed an administrative offence
(misdemeanour), whereby such penalties entail
aggravating consequences of a material or moral
nature [16, p. 261]. V.K. Kolpakov states that
an administrative liability is a specific response
of the state to an administrative offence, which
involves the imposition of a penalty provided by
law, on the subject of the offence by an authorized
body or official [17, p. 289]. According to
T.O. Kolomiets, an administrative liability is a
specific form of a negative response of the state
represented by authorized public authorities,
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to the relevant category of illegal actions. And
the persons who have committed such offence
shall be held liable to the authorized state body
for their illegal actions, and to be imposed an
administrative penalty as appropriate in the
order determined by the current legislation
of Ukraine [18]. S.V. Rivchachenko, in his
study of the conflict of interest management
as an anti-corruption measure, indicates that
an administrative liability is a compulsory, in
accordance with the established procedure, use
of enforcement actions by a legitimate subject,
provided for by law for commissioning of an
illegal act by an offender [19, p. 103]. Therefore,
an administrative liability is the imposition
of penalties by an authorized body(s) or an
official(s) to persons who have committed an
administrative offence (misdemeanour). Types
of illegal acts must be provided for by the
current legislation.

Violations of law in the public healthcare,
with infringement on such values as human life
and health, should be considered a public offence
and they bear such signs of administrative
offence as a social harm (danger), unlawfulness,
guiltiness of a person who has committed an
offence; punishability of an illegal action by
an administrative penalty [9, p. 80, 81]. This
conclusion can be used in our study. Therefore,
violation of the requirements of the management
of conflict of interests in the healthcare sector
can be referred to an administrative offence in
the presence of the following signs: 1) social
harm (danger); 2) unlawfulness; 3) guiltiness;
4) punishability by an administrative penalty.

The Code of Ukraine on Administrative
Offences states that a failure to self-report in
the cases and in the manner prescribed by law
a real conflict of interests shall be considered
an administrative misdemeanour (paragraph
1 of Article 172-7). According to the note to
this Article, the liable subjects are the persons
specified in items 1, 2 of paragraph 1 of Article
3 of the Law of Ukraine on the Prevention
of Corruption. However, if there is evidence,
informed not necessarily in writing but also
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orally, provided by a manager that the person
has a real conflict of interest, the liability shall
be excluded (paragraph 1 of Article 172-7) [13].

Violation of the law on the conflict of
interest management in the healthcare sector is
a certain legal fact characterized by the presence
of a set of elements of an offence. According
to V.A. Kolpakov and O.V. Kuzmenko, the
elements of an administrative offence should
include a set of objective and subjective signs
established by administrative legislation, in the
presence of which the act shall be considered
an administrative offence [20, p. 48]. The
subject of an administrative offence is a natural
person who has reached 16 years at the time of
commitment of an administrative offence. At the
same time, all subjects of administrative offences
are divided into general and special. The special
subject is a subject who, in addition to its general
features (i.e. those inherent to all subjects of
administrative offences, such as sanity, age of
administrative liability, etc.), bears also special
ones [21, p. 7]. Such special features include those
that indicate the specifics of the legal status of the
subject of the offence, such as being an official.
The object of an administrative misdemeanour
includes public relations regulated by legal
provisions protected by administrative sanctions.
When analysing an object of a misdemeanour
as its element, characteristic features of the
object should be identified [6, p. 129]. The
objective element of an administrative offence
is characterized by such signs as an illegal
act (action or inaction), socially harmful
(dangerous) consequences, causal relationship
between the action and the consequences, the
place and time, situation, manner and means of
committing the misdemeanour. The subjective
element of a misdemeanour includes the guilt,
motive and purpose of behaviour of an offender
[16, c. 267-268].

The set of elements of the administrative
offence related to the conflict of interest
management in the healthcare sector should
include the following: the object, the subject, the
objective element and subjective element. The
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object is a violation of requirements related to the
conflict of interest management. The objective
element is a disposition of elements (action or
inaction). In our case, it is a failure to self-report
in the cases and in the manner prescribed by law
a real conflict of interests, and taking actions or
making decisions under circumstances of a real
conflict of interests. The subject of an offence is
a person who has committed the offence and to
whom an administrative penalty may be applied.
The subject of an offence, in our case, includes
officials of legal entities under public law in the
healthcare sector. The subjective element is an
internal (mental) attitude of the subject of an
offence to the act he/she has committed and to
its harmful effects. It can be divided into two
forms: intent and negligence. Such offence in the
healthcare sector is committed only intentionally.
The signs of the subjective element include:
guilt, purpose and motive for the offence. In our
case, this is a priority of private interests of an
official of legal entities under public law in the
healthcare sector over his/her official duties,
which interests, if present, may affect his/her
objectivity or impartiality in decision-making, as
well as commissioning or non-commissioning of
acts during performance of his/her official duties.
It should be noted that neither the law nor the
relevant scientific literature provides a list of
persons who belong to «officials of legal entities
under public law» in the healthcare sector. For
example, such persons may include both the head
of department or the head of the entire health care
facility or just a physician [8, p. 17].

Next, we should provide some examples of
legal cases related to violation of the law on
conflict of interest management in the healthcare
sector. Example 1. Person-1, holding a position
of the Deputy Chief Medical Officer and acting
for the Chief Physician of the public healthcare
institution «N  Central District  Hospital»,
voted for the approval of the bonus payment to
his/her salary in 2016 in the amount of 10 thousand
UAH, and in 2017 again in the amount of
10 thousand UAH, did not inform the members
of the Committee of the existence of a conflict of
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interests. Actions of this persons demonstrate the
elements of an administrative offence, provided for
by paragraph 1 and paragraph 2 of Article 172-" of
the Code of Ukraine on Administrative Offences
[23]. Therefore, Person-1, failed to inform the
members of the Committee of the presence of
a conflict of interests and a had a conflict between
his private interest (property interest) and
official functions (such as the right to influence
the amount of benefits depending on the volume
of his personal contribution to the work of the
institution), which respectively affected the
objectivity and impartiality of his actions. The
private interest of Person-1 involved a material
interest, namely the ability to freely receive
a bonus estimated by the self-evaluated volume
of his personal contribution to the work of the
institution. Example 2. Some Person, being a Chief
Physician at a public healthcare institution of the
N District Council, signed a petition to the health
department of the N District Public Administration
«On awarding bonuses for health care workers»
regarding payment of a cash bonus to him
(as a Chief Physician of the said public healthcare
institution) based on the results of his work in the
second half of 2016, in the amount of in the amount
of 500% of the salary, on the basis of which the
acting Head of the said department in 2016 issued
an order to award bonuses to this Person [24].
Therefore, the Person (the Chief Physician of the
public healthcare institution) is guilty of committing
offences provided for by paragraph 1 and paragraph
2 of Atrticle 172-" of the Code of Ukraine on
Administrative Offences, as this Person acted in a
situation of a real conflict of interests.

In case of establishment of an administrative
liability, offences related to the conflict of
interest management in the healthcare sector,
entail imposition of administrative penalties in
form of a fine, and, in some cases, deprivation
of the right to hold certain positions or perform
certain activities for a certain period of time.
Thus, the Code of Ukraine on Administrative
Offences states that a failure to self-report in
the cases and in the manner prescribed by law
a real conflict of interests shall be considered
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an administrative misdemeanour and entails
the imposition of a fine in the amount of 100 to
200 minimum non-taxable incomes. (paragraph
1 of Article 172-7). Committing actions or
taking decisions in a situation of a real conflict
of interests entails the imposition of a fine in
the amount of 200 to 400 minimum non-taxable
incomes (paragraph 2 of Article 172-7). Actions
provided for in paragraphs 1 or 2, committed by
a person who within the past year was subject
to administrative penalties for the same violations,
entail the imposition of a fine in the amount
of 400 to 800 minimum non-taxable incomes
with deprivation of the right to hold certain
positions or engage in certain activities for
a period of 1 year.

Conclusions. Violation of the law on the
conflict of interest management in the healthcare
sector should be referred to corruption-related
offences. Such offences should be referred to
public offences. An administrative liability for
these violations is a type of the legal liability. An

Summary

administrative offence related to the conflict of
interest management in the healthcare sector is
characterized by the following signs: 1) social
harm (danger); 2) unlawfulness; 3) guiltiness;
4) punishability by an administrative penalty.

Elements of an administrative offence related
to the conflict of interest management in the
healthcare sector include characteristics of an
object, subject, objective and subjective elements.
The object is a violation of requirements related
to the conflict of interest management. The
objective element is a failure to self-report in the
cases and in the manner prescribed by law a real
conflict of interests, and taking actions or making
decisions under circumstances of a real conflict
of interests. The subject includes officials of legal
entities under public law in the healthcare sector.
The subjective element is a priority of personal
(private) interests of an official of legal entities
under public law in the healthcare sector over his/
her official duties with the purpose of obtaining a
cash or non-cash benefits.

This paper focuses on offences related to management of the conflict of interest in the healthcare

sector, and defines the scope of administrative liability and administrative sanctions for these violations.
It is determined that the administrative liability is the imposition of penalties by an authorized body(s)
or an official(s) to persons who have committed an administrative offence (misdemeanour). It is
justified that violations of the conflict of interest management regulations in the healthcare sector
should be referred to corruption-related offences. It is further stated that the offences related to the
conflict of interest management in the healthcare sector include violations of the requirements,
prohibitions and restrictions provided for by the Law of Ukraine on the Prevention of Corruption.

The following signs of an administrative offence related to the conflict of interest management
in the healthcare sector are identified: 1) social harm (danger); 2) unlawfulness; 3) guiltiness;
4) punishability by an administrative penalty. It is found that such offence includes the following
elements: characteristics of an object, subject, objective and subjective elements. It is established that
the object is a violation of requirements related to the conflict of interest management; the objective
element is a failure to self-report in the cases and in the manner prescribed by law a real conflict of
interests, and taking actions or making decisions under circumstances of a real conflict of interests; the
subject includes officials of legal entities under public law in the healthcare sector. Subjective element is
the priority of personal (private) interests of an official of legal entities under public law in the healthcare
sector over his/her official duties. The paper provides examples of legal cases related to the offences
of the conflict of interest in the healthcare sector and imposition of administrative penalties pursuant to
Article 172-7 the Code of Ukraine on Administrative Offences for actions of health care workers in a
situation of a real conflict of interests. It is concluded that administrative offences related to the conflict
of interest management in the healthcare sector should be referred to public offences.
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signs of an offence, elements of an offence, administrative liability, conflict of interest management.

Sposa A.€C. IlpaBonopyuieHHsl, NOB’si3aHi i3 3aM00iraHHsIM i Bpery;JIl0BaHHAM KOHQJIIKTY
iHTepeciB y cdepi 0XOpoHHU 310pPOB’S: CKIAJ, 03HAKHU H aIMiHICTPATHBHA BiANOBiIAJbHICTH

AHoTAamis

VY crarTi J0CHiIKEHO 0COOIMBOCTI TPABONOPYILIEHbD, ITOB’ A3aHUX 13 3a1100IraHHSAM 1 BperyJItoBaH-
HSIM KOH(QIIKTY iHTepeciB y cdepi OXOpPOHH 370POB’S, a TAKOXK PO3KPUTO 3MICT 1 CaHKLII aJMiHi-
CTPaTHBHOI BIAMOBIAILHOCTI 3a TaKi MOPYIIEHHS. YCTaHOBJIEHO, [0 aMiHICTpaTUBHA BiMTOBIIATTh-
HICTh — 1€ 3aCTOCYBaHHS CTSTHEHb YIOBHOBRXCHHUMH OpTaHaMH a0o0 MOCcaoBOI0 0co00r0 10 0ci0,
SKI BYMHWIHM AJMIHICTPAaTHBHE MPABOMOPYIIEHHS (MPOCTYNOK). APryMEHTOBAHO, IO MOPYIICHHS
BHMOT 3aKOHOJIaBCTBA MO0 3arMo0iraHHs Ta BpErylIIoBaHHs Y cepi OXOPOHHU 3I0pOB’sl BAPTO 3apa-
XyBaTH JI0 IPaBONOPYIIEHb, OB’ I3aHUX 13 KOPYIILi€t0. PO3KpUTO, 1110 MpaBOMOPYIIEHHS, OB’ A3aH1
13 3a11001raHHAM 1 BPETYTIOBaHHSAM KOHQIIIKTY iHTepeciB y cepi OXOPOHH, MOJIATAI0Th y MOPYLIEHH1
BHUMOT, 3a00pOH Ta 00OMEXEHb, NepeadadeHnx 3akoHoM Ykpaiau «IIpo 3amobiraHHs KOpyIIii».

BuzHaueHo 03HaKM aJMIHICTPATHBHOTO MPABOIIOPYIIECHHS MO0 3amo0iraHHs Ta BPETYIIOBAHHS
KOH(QJIIKTY 1HTEpECIB y cepi OXOPOHHU 370pOB’sl, a came: 1) cycnijbHa IIKIAIUBICTE (HeOe3neka);
2) MpOTHIPABHICTh; 3) BUHHICTH; 4) aMiHICTpaTHBHA KapaHiCThb. 3’5ICOBAHO, IO CKJIA]] TAKOTO Ipa-
BOTIOPYIIIEHHS BKJIIOUA€E B ceOe O3HAKH, SIKi XapaKTepU3yIOTh 00’ €KT, Cy0’€KT, 00’ €KTUBHY Ta CY0’ €K-
TUBHY CTOPOHHU. YCTAHOBJIEHO, II0 00’€KT — Il MOPYIIEHHS BUMOT ILIOA0 3aroOiraHHs Ta Bpery-
JOBaHHS KOH(IIIKTY iHTEpeciB; 00’ €KTUBHA CTOPOHA — HETOBIIOMJIEHHS 0CO0O0I0 B YCTAHOBICHUX
3aKOHOM BHIAJIKaX 1 MOPSIIKY MPO HASBHICTh Y HE1 peasbHOro KOH(IIIKTY IHTepEeCiB 1 BUMHEHHS A1l
Y IPUMHATTS pILIeHb B YMOBaX peajbHOr0 KOH(IIIKTY IHTEPECiB; CyO €KTOM € II0Ca10B1 0COOU I0pH-
JUYHUX 0c10 myOniyHOoro npasa y cdepi oxopoHu 310poB’sa. CyO’€KTHBHA CTOpOHA — II€ IPIOPUTET
ocobucTUX (MPUBATHHUX) IHTEPECiB MOCAI0BOI 0COOH, IOPUINUHUX 0ci0 myOmiyHOTO Mpasa y cdepi
OXOPOHH 37I0pPOB’S Mepell IXHIMU CITy>KOOBUMH 000B’si3kamMu. HaBeneHo mpuKiIaayu CyloBHX CIpaB
10710 NIPABOMOPYILIEHHS 3aKOHOJIABCTBA 3 MUTAHb 3aM00IraHHs Ta BPETYJIIOBaHHS y c(epi OXOpPOHU
37I0pOB’sl, 3aCTOCYBaHHs aJMIHICTPaTHBHOI BiamoBigaipHOCTI 3a cT. 172-7 Komekcy Vkpainu mpo
aJIMIHICTPaTHBHI PABOMIOPYIICHHS 32 i1 0Ci0 3aKJIajiB OXOPOHH 3/10pOB’ S B yMOBaX peaibHOTO KOH-
¢uikTy iHTEepeciB. 3po0ieHO BUCHOBOK, 110 aJMIHICTPAaTHUBHI MPAaBOMOPYILIEHHS, OB 3aH] 13 3aI10-
OiraHHsIM 1 BPETyJIIOBaHHSAM KOH(QUIIKTY 1HTEpECIB y cepi OXOpOHH 3/10pOB’s, BapTO 3apaxyBaTH 10
MyOIiYHUX MMPABOMOPYIIICHb.

Kiro4oBi cjioBa: KoHQITIKT iHTEpECiB, OXOPOHA 370POB’ s, IPABOMOPYIIIEHHS, OB’ s3aH1 3 KOPYTI-
11€10, TIOHATTSI, O3HAKH, CKJIaJ MTPaBOTIOPYIICHHS, aJIMIHICTpaTUBHA BiAMOBITAIbHICTD, 3aMI00ITaHHS
Ta BPETYJIIOBaHHS KOH(IIKTY iHTEpECIB.
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