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IMocTanoBka npodJemu. [HTeHCHBHA TG PO-
Bi3allisl KPUMIHAIBHOTO MPOIIECY, 3pOCTaHHS PO
IICUXOJIOTIYHAX Ta TEXHIYHUX METOMIB OLIHKH
JIOCTOBIPHOCTI MOKa3aHb 1 BOAHOYAC MOCHIICHHS
BUMOT /10 3a0e3IeueHHs MpaB JIOIUHU 3yMOB-
JIIOIOTh MIJBUILEHUM 1HTepec n0 momirpada sk
MOTEHIIMHOTO 1HCTPYMEHTa y CHUCTEMI Jl0Ka3y-
BaHHs. MOro BHKOpHCTaHHS — ILi¢ Crpoba Hoes-
HAaTU TPaJULIHHY IOPUIUYHY JIOTIKY JIOKa3iB i3
ncuxo(i3i0MIOTTYHUMHU 1HAWKATOpaMU €MOITIHHOT
Ta KOTHITUBHOI peakiiii ocodu. BriMm, came Taka
«ribpuaHa TpUpoAa» mojirpada MopoKye Hak-
TOCTpILI JUCKYCIT Y JOKTPHHI 1I0Ka30BOTO MPaBa,
aJKe MopyIrye 6a30Bi MeXKi MK HAyKOBHM EKCTIe-
PUMEHTOM, NICHXOJIOTTYHUM JTOCTIJKEHHSM 1 TIPO-
1ecyanbHoro Gopmoro mokasy [1; 31].

CyuacHa KpuMiHajgbHa IOCTHUIlIS TEPEKH-
Ba€ Mepiofi TEXHOJOTIYHOTO IMEPEOCMHCICHHS.
Po3BuTOK HelipoHayK, KOTHITHBHOI TICHXOJIO-
rii, 6ioMeTpii Ta aHaJITUKU IOBEAIHKU CTBO-
PIOE HOBY JIOKAa30BY pPEaNbHICTh, Y sKii iH(pOp-
Mallisi mpo rmncuxo@izionoriyHi peakuii ocodu
MOTEHIIIHHO MOXXe€ MaTH JI0Ka30BE€ 3HAYEHHS.
[Ipore mpaBoBHiII MeXaHI3M CHPUHHATTSA TaKUX
JaHUX 3aJIHUIIAETHCS (PparMeHTapHUM, a Hallio-
HaJbH1 IOPUCAMKIIT CYTTEBO PI3HATHCS B OLIHII
ix gomyctumocTi. SIKIIO B CHCTEMi 3arajibHOTO
npaBa CIIA momirpad 3 kiHmsg XX CTOMITTS
NpPOMIIOB 4Yepe3 JABI XBWJII HAayKOBO-TIPAaBOBUX
TecTiB — Frye 1 Daubert — 1 31e611b110T0 BU3HA-
€TbCSI HEHAAIMHUM 3 TMOMISAY JOCTOBIPHOCTI
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pe3yibTaTiB Ta HayKOBOi OOTPyHTOBAHOCTI [2; 3;
4], To eBponerchbka MOJIENb, MPEICTaBICHA MPAK-
tukoro Himeuuwnnwu, [onemri, Pymynii Ta €CII,
CIIUPAETHCS TIEPEAYCIM Ha TMPUHIUIHN IPOIIO-
PLIHOCTI, AOOPOBUIFHOCTI Ta HEMOPYUIHOCTI
mronckKoi TimHocTi [7; 8; 9; 10; 11]. YkpaiHnceke
MPaBo, Y CBOIO Uepry, Juile (popMmye BIacHy KOH-
M0 MPaBOBOTO CTaTycy moJjirpada, pyxaro-
YHUCh BiJ] TOBHOT'O 3alI€PEYECHHS JI0 MOCTYIIOBOTO
BU3HAHHS HOTO OPIEHTOBHOTO, JOMOMIXHOTO
xapakrepy [12; 13; 14].

[Tpo6nema BukoprcTanHs nonirpada y Kpumi-
HAJIBHOMY IPOIIECYaIbHOMY JOKa3yBaHHI BUXO-
JTUTH JaJIEKO 32 MEXI1 CyTO TEXHIYHOTO MUTAHHSI.
Bona ctocyetbest camoi npupoau 1okazy — Woro
JIOCTOBIPHOCTI, JOMYCTUMOCTI, BiJITBOPIOBAHO-
CTI Ta B3a€MO3B 3Ky 3 NPUHLHUIIOM BHYTPILI-
HBOTO mepekoHaHHs cyny. CydacHe ykpaiHChke
JIOKa3yBaHHS CTOITh Ha MEPETHHI PaLliOHAJILHOTO
i eMOIIHHOrO CHpPUWHATTS ICTUHU: 3 OJHOTO
OOKy, Cy/l OILIHIOE JOKa3H y MexXaxX MpPaBOBUX
CTaHJApPTiB, 3 1HIIIOTO — JIeJal YacTilie 31MTOB-
XYETHCS 3 OUIKYBaHHSIM «00’€KTUBHUX» HAyKO-
BUX 1HIUKATOPIB mpaBauBocti [22; 28]. Lle cTBo-
proe HeOe3MeuHy 103110, 110 TEXHOJOTis MOXKE
3aMIHUTH JIIOIChKE TEepeKOHaHHA, a «(diziorno-
riuHa peakuis» — NpolecyalbHy ICTHHY. ToMmy
NUTaHHA noairpada — 1e BOJHOYAC MUTAHHS PO
MEX1 BTpy4YaHHS HAyKH y IPOCTIP JOACHKOI CBO-
00/1u, /1€ OIliHKA MPaBIM 3aJUIIAETHCS BUKIIIOU-
HOIO Mpeporarusoro cyny [15; 18].
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VY Mexax KpUMiIHAJIBLHOTO MpoIecy moiirpad
HaOyBa€ Mo/IBIMHOT0 3HaY€HHS. 3 OHOT0 OOKY, K
€JIEMEHT TICHXOJIOTIYHOI UM MCuX0]i3ionorianoi
EKCIIePTU3H BiH MOXKE JOTOMOITH IEPEBIPUTH
MOCJIITIOBHICTh MMOKa3aHb, BUSBUTU O3HAKU MPU-
XOBYBaHHS YX HEIIIUPOCTI, OPIEHTYBATH CIIIJICTBO
y moOy0Bi Bepciii. 3 1HIIOro — HOTO MPaBOBHUI
craryc He BperynapoBanuit KIIK Ykpainu: BiH He
BXOJIMTH JIO TEPEIiKy JKepen JokasiB (CT. 84),
HE BU3HAYCHHH cepel] 000B’S3KOBHX EKCIIEPTH3
(cT. 242) 1 He Mae BCTAHOBIIEHOTO MpOIECyallb-
HOTO TOPSAKY NMPU3HAUYEHHS Ta OIiHKU. Biarak
Oynb-sike 3aCTOCYBaHHs noJjirpada 6e3 mpaBoBoi
OCHOBM PHU3UKYE CTATU MPOLECYaJbHO HIKYEM-
HUM 1 HaBiTh MOPYUIUTH MPaBO OCOOM HE CBIJ-
yuTH nipoTtu cebde [37; 38].

AKTyanbHICTh JOCTIKEHHSI 3YMOBIIOETHCS
me ¥ ThM, mo B YKpaiHi 3pOcCTa€e KiJIbKICTbh
BUITAJIKIB 1HII[IFOBaHHA Tmomirpada CTOPOHAMH
KpUMIHAJIBHOTO MPOIECY — sIK OOBUHYBauEHHSM,
Tak 1 3axuctoM. CyaoBa MpakTHKa JEMOHCTPYE,
IO Takl KJIOIIOTAaHHS MaiiKe 3aBXKIU BIIXHIISI-
IOTBCS CyJITaMH Yepe3 BiJICYyTHICTh 3aKOHOAABYOTO
peryntoBaHHs a00 HEBiIMOBIAHICTH IUISM JOKa-
3yBaHH$, IPOTE BOJHOYAC CY[H BU3HAIOTh MOX-
JMBICTh BUKOPUCTAHHS Toirpada y Mexxax rcu-
XOJIOT1YHOI €KCTIEPTU3H 32 YMOBH JOOPOBLIHLHOT
3TO/IM yYACHHKA, IO MiITBEPKYETHCS yXBaIaMHU
TepniBcbkoro Mmicekoro cyny Bim 11.01.2023 Ta
MorwuniB-IToaibChKOTO0  MICBKPAOHHOTO CYIy
Bix 22.05.2023 [15; 16]. Lla cynepeunicTs Mix
MPAKTUYHOI TOTPEOOI0 y HAyKOBOMY 1HCTpY-
MEHTI ¥ HOPMAaTHUBHOIO HEBPETYIbOBAHICTIO
CBIJTYUTH MPO HEOOX1THICTh KOMIUJICKCHOTO TIepe-
OCMHCIIEHHSI poiii nojirpada y J0Ka30Bii cuc-
TeMI.

OTke, aKTyaJlbHICTh JOCHTIDKECHHS MOJATaE
B TOMY, IO 32 YMOB CTPIMKOi TEXHOJOTi3arlil
KpUMIHAJIBHOTO MPOIECY W BOJHOYAC BiJICYTHO-
CTl YITKOTO MPAaBOBOTO PETYJIOBaHHS mojirpada
B YKpaiHi mocrae norpeda y BUpoOIeHHI HAyKOBO
OOTpYHTOBAaHOI Ta TMPOIECyaIbHO O€3MeYHOl
MOJIeTi WOTO BHKOPHCTAHHS, 3AaTHOI MOEIHATH
e(EeKTUBHICTh JOKa3yBaHHA 3 JOTPUMaHHIM
KOHCTUTYIIMHUX TapaHTid mMpaB IJIOAWHU Ta
crannaptie €CILI.
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AHAaJi3 0OCTaHHIX A0CTiTKeHb i myOJaikaiii.
CyuacHa HayKoBa Ta Cy/loBa TyMKa MIONO ITOJIi-
rpada cupsiMOBaHa Ha YiTKE PO3MEXKYBaHHs HOT0
ncuxo(i3i0NOTIYHUX TMOKA3HHUKIB 1 JIOKA30BUX
JTAaHMX, 13 OJIHOYACHUM BU3HAHHIM MOXKJIMBOCTI
HOro TaKTUYHOTO BUKOPUCTAHHS SK Opi€HTAIlii-
HOTO IHCTPYMEHTA. Y3araJIbHIOI0Y1 10CI1IHKSHHS
IOI0 TOPIBHSUIBHOTO — 3alUTAIBHOTO  TECTYy
(Comparison Question Test) cBiguars mpo Heo-
JTHOPIIHICTh TIOKAa3HUKIB JOCTOBIPHOCTI Pe3yIib-
TaTiB 1 HAyKOBOI OOIPYHTOBAHOCTI METO.Y, ILO
BUMAara€e CyBOpPOTO JOTPUMAHHS METOAMYHUX
CTaHJApTIB 1 OOEpEeXHOi iHTepmpeTarii OTpH-
MaHUX Bigomoctel [1]. ¥V kpumiHONOTIUHIN Ta
MOJIIENChKIA MpakTULl nojirpad TpaauLiiHO
PO3IISAAAETHCS SIK JOMTOMDKHHN 3aci0 mepeBipKu
BEpCiii Ta yTOUHEHHS OOCTAaBHH, a HE SIK JKEPEIIO
CaMOCTIHHMX JOKa3iB [2].

Y mnpaBoBUX cHcTEeMax 3arajbHOrO IpaBa
MIIXOMU JO0 JOMYCTHUMOCTI HAyKOBUX JaHUX
BU3HaJYalucs JOKTpuHamu Frye («3arampHoi
npuiHATHOCTI») Ta Daubert («HaykoBoi Hasii-
HOCTI Ta KOHTPOJIIO CyIIet0-eKcrepTom»). Oou-
JIBI KOHIICTIIIi CXOIATHCSA y BUMO31 10 HayKOBOT
OOIPYHTOBAHOCTI, MepeadauyBaHOCTI MOXUOKH
Ta JOCTOBIPHOCTI PE3YJIBTaTIB, 0 YHEMOXKJIUB-
JIIO€ aBTOMATUYHE IPUHHATTS mmostirpada sk mpo-
necyainpHoro nokasy [3; 4]. JdomatkoBo, mperie-
neHT United States v. Scheffer minTBepus mpaso
Jiep’KaBH BCTAHOBIIOBAaTH 3arajibHy 3a00poHY
Ha BHUKOpPHUCTaHHS moiirpada y Cyai 3 OIILy
Ha BIJICYTHICTb HAJIEXKHOTO PIBHS JOCTOBIpPHO-
CTI pe3yJIbTaTIB 1 PU3UK MOPYIICHHS TMPUHIUITY
BUIBHOT OIiHKH J0Ka3iB [30].

Y nepkaBax KOHTHHEHTAJIBHOI IPABOBOIL
CHUCTEMH CKJajacs mMmofiOHa mosuuis. Bepxos-
Huit cyn Kanaau y cmpasi R v. Béland BusHaB
nojirpad HENMpUHHATHUM 4Yepe3 CyMHIBHY Hay-
KOBY OOTPYHTOBAHICTh Ta MOXKJIUBICTH BILIUBY
Ha Cy0’€KTHUBHY OIIIHKY J10Ka3iB [5]. denepaib-
Hu#t cyn Himeuunnu (BGH) Bka3aB Ha HecyMic-
HICTh TONIrpa)ivyHOrO TECTYBaHHS 3 BUMOTAMH
JIOCTOBIPHOCTI Pe3y/IbTaTiB 1 JOTPUMAHHSM IIPaB
monuau [6]. BepxoBuuii cyn Ilonbmi y cBoiit
noctanoBi 2014 p. Haromocus, 1m0 mojirpad
MO’KE€ BUKOPUCTOBYBATHUCS JIUIIIE SIK TOTIOM 1 KHHIA
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3aci0 opieHTariiHoro xapakrepy [7], a Buma
Kacarliiina iHcrtaniis PymyHii — mo #ioro 3acto-
CYBaHHs JIOIyCTHME JIMIIE 3a J0OpPOBLIBHOIO
3rofIoI0 Ta 3 JOTPUMAHHIM TapaHTii HeloTop-
KaHHOCTI ocobwu [8].

€Bporneiicbkuil Cya 3 npaB JIOAUHU Y pilIeH-
Hsx Fazliyski v. Bulgaria, Tyagunova v. Russia ta
Jalloh v. Germany (Benuka manara) cpopmysro-
BaB KpHUTEPIil OLIHKU JOMYCTHMOCTI OTPUMaHHS
JI0Ka3iB 4epe3 BTPy4aHHS y (i3MuHy 4Yu IcH-
xiuny cepy moaunu. CyJ miIKpeciuB, 10 TaKi
Ji1 MaroTh I'PyHTYBAaTUCS Ha HAyKOBii 0OIpyHTO-
BaHOCTI, OyTH MPOMOPIIIHHUMU U 3A1HCHIOBATHUCS
JIIIE 3a HAsIBHOCTI TO0OPOBUIBHOI 3rogau [9—11].
Binrak mnomirpad He MoXe 3acTOCOBYBaTHCH
y croci0, sIKUil CTaBUTH IiJ] CyMHIB JIOCTOBIip-
HICTh MOKAa3aHb YU MOPYIIy€E 3a00POHY HEIFOM-
CBKOT'O ITOBO/IXKEHHS.

VYkpaiHCbKa cyloBa IMPaKTHKa PO3BUBAETHCS
y ToMy X Hanpsimi. BepxoBauii Cya mocitiIoBHO
HaroJIoIlIy€, 110 pe3yIbTaTH NodirpadiqyHoro Tec-
TYBaHHS HE MAlOTh Halepesl YCTAaHOBJICHOI CHIIH
i MOXYTb OLIHIOBATHCS JIMIIE Yy CYKYITHOCTI
3 IHIIUMH J0Ka3aMH, 3100yTUMHU BiJIOBITHO J10
KIIK Ykpaiuu [12—14]. Cynosi pimieHHs nepoi
1HCTaHIIT TaKoX MiATBEPIXKYIOTh, IO MOJIrpa-
(hiuHI 1aHI HE MAaIOTh CAMOCTIHOTO JOKa30BOTO
3HaueHHS, a IX MMPOoIeCyaTbHa BapTiCTh 3aJICKUTh
BiJl OOTPYHTOBAHOCTI 1 MpOIECyaTbHOI MepeBi-
proBaHoCTI MeTonukw [15-17].

VY BITYM3HSHIM KpUMIHATNICTUYHIN JiTeparypi
aKIeHT pOOMTHCS Ha TOMY, IO Mojdirpad Moxe
OyTH BHUKOPUCTAHUHN y MPOIEC] JOMUTY YH TOIIe-
PEIHBOT TIEPEBIPKU MOKA3aHb JIMIIE K TCUX0Qi-
310JIOTTYHUIN IHCTPYMEHT, SIKHI CIIpUsi€ OpleHTAL]
CHi90ro B 00CTAaBMHAX IIO/1, ajle HE MOXKE 3aMi-
HIOBAaTH COOOI0 JTOKa30Bi pkepena. JocmiTHuKI
MiAKPECTIOI0Th HEOOXiTHICTh JOKYMEHTYBaHHS
MIPOIeypH TECTYBaHHSI, ONMUCY TEXHIYHUX Mapa-
METpiB, KOHTPOJIIO 32 YMOBAMHU IPOBEICHHS Ta
HayKoBOi 1HTepripeTauii pe3ynasratiB [18-22; 24;
26-28; 39]. 1li nonokeHHs y3roKyIOThCS 3 HOp-
mamu Koncturymii Vipainu ta KIIK, a Takox
3 BUMOTaMH [HCTpyKIIii PO MPOBEICHHS CYIOBUX
eKCTepPTU3 II0JI0 HAYKOBOI JOCTOBIPHOCTI Ta Bif-
TBOPIOBAHOCTI A0CTiKeHb [36-38].
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MiKHaponHI aHANITHYHI 3BITH — 30KpeMa
nocnimkerns National Research Council [31] Ta
ny6mikaniiy Journal of Forensic Sciences i Applied
Cognitive Psychology [32-33] — miaTBepmxy-
10Th, 10 TToJIirpad Mae 0OMEKEHY TOCTOBIPHICTh
PE3YJIBTATIB 1 HE BIJNIOBIA€ CYYaCHUM KPUTEPISIM
HAyKOBOi OOTPYHTOBAHOCTI, SIKI BUCYBAIOThCS J10
KPUMIHAJIICTUYHUX 1 CYTOBO-EKCIIEPTHUX METO-
niB. Came ToMy y OUTBIIOCTI FOPUCAMKINN BiH
PO3IISIAEThCA BUKIIOUHO SK JIOTIOMDKHUI aHa-
JITUYHUN 3aci0 U1 TONEpPEeIHbOTO OIIHFOBAHHS
iHdopmMmartii [34; 40].

[TincymoByrouM, Ciijl 3a3HAYUTH, L0 MOMPH
3HAUHY KUIBKICTh 3apyODKHUX 1 BITYM3HSIHUX
JOCTI/DKeHb, MHUTAaHHS TPOLECYaJbHOrO CTa-
Tycy nonirpada, HopsaKy OIIHKH TOCTOBIPHOCTI
HOro pe3ynprariB, MEX JOMYCTUMOCTI 3aCTOCY-
BaHHS Y KPUMIHAJILHOMY MPOBAHKCHHI Ta CITiB-
BIJTHOIIIEHHS 3 IHIIMMM IOKA30BUMH 3aco0amu
3aJIMIIAI0ThCS HEOCTAaTHBO 3’ sicoBaHuMuU. Came
e 3yMOBIIOE TOTPeOy Yy MLiJeCIPSIMOBAHOMY
JOCITIKEHHI TTPOOJIEMHU JTOMYCTUMOCTI, TIpoIe-
cyanbHOI (hOopMH Ta HAyKOBOi OOIPYHTOBAHOCTI
BUKOPUCTaHHS Tojdirpada y KpuMiHAIBHOMY
JIOKa3yBaHHI.

Mera 1 3aBmaHHA JOCIHIDKEHHSI. METOr
IbOTO JIOCTI/DKEHHS € 3’SICyBaHHS IPaBOBOI
NPUPOAX Ta TMPOLECYaJbHOTO 3HAYEHHS BUKO-
pucTaHHs moJirpaga y KpuUMiHAJIbHOMY JOKa-
3yBaHHI, BU3HAUEHHS MEX HOro JOMyCTHUMOCTI
y CHCTeMI JIKepen JI0Ka3iB, a TakokK (HopMyIIro-
BaHHS KpUTEPIiB JOCTOBIPHOCTI pE3y/IbTATIB
1 HayKoBOi OOIPYHTOBAHOCTI METOAMKH B KOH-
TEKCTI JOTPUMaHHS KOHCTUTYIIHHHMX TapaHTii
Ta MPUHIMITY BEPXOBEHCTBA IpaBa. Peaizaris
MOCTaBJICHOT METH Niepedayae po3KPUTTS HU3KH
B3a€MOIIOB’SI3aHUX 3aB/IaHb, Cepell IKUX — aHa-
ni3 3apyoixkuanx (CILLIA, Kanana, nepxaBu €Bpo-
nericbkoro Coro3y) 1 HaIllOHATBHUX M1IXO/IB JI0
IIPABOBOI OI[IHKK pPE3yJbTaTiB MOIIrpadiuHOro
TECTYBaHHS y KPHUMIHAJIBHOMY IpOIECi 3 ypa-
XyBaHHSM MPAKTUKH CY/IiB Ta JOKTPUHH JI0KA30-
BOTO IpaBa; YTOYHEHHSI 3MICTY MOHSAThH «HAYKOBa
OOTPYHTOBAHICTb» 1 «JIOCTOBIPHICTH pPE3yJbTa-
TiB» Y KPUMIHAJTICTUYHOMY Ta MPOIECYTBHOMY
PO3YyMiHHI, 1110 3a0€3Meuy0Th MepeBipIOBaHICTh
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1 BIATBOPIOBAHICTH ICUXO(1310JI0TTYHUX METO-
JIIB MEPEBIPKU MPABAUBOCTI MOKa3aHb; BCTAHOB-
JICHHSl CIIBBITHOUICHHS moiirpada 3 iHIIUMH
3aco0aMi KpUMIHAJIBHOTO JOKa3yBaHHS, HacaM-
nepes i3 eKCIepTHUMU JTOCIIIDKEHHSIMH Ta Clie-
iaILHUMHA [ICUXOJOTTYHUMHU METOJAMH; AOCIIi-
JUKEHHS YKPAIHCBKOI CYOBOI NMPAKTHUKH IIOAO
OLIIHKHU MOJNIrpaiuHuX pe3yibTaTiB y I0CYHo-
BOMY Ta CYJJOBOMY IpPOBAJKCHHI; PO3POOIICHHS
KPUMIHATICTUYHO-TAKTUYHHUX 1 MpOLEeCyaIbHUX
pEeKOMeHaIii 1Moa0 HajexxHOoi dopmu dikca-
111, IepeBIpKU Ta OLIHKU pE3yNbTaTiB MOJIrpa-
(IYHOTO TeCcTyBaHHS, IO TapaHTYIOTh AOTPU-
MaHHsI TIPUHIMINB 3aKOHHOCTI, TpaB JIIOAUHU
i 3a00poHH mpuMycy; (OpMyBaHHS IL1IICHOTO
yABJICHHA TpO Micie noiirpadga B CTPyKTypi
JI0Ka30BO1 AIsITBHOCTI BiAMIOBIIHO JI0 CTaHAAPTIB
HAyKOBOi OOIPYHTOBaHOCTI Ta MpOLECYyaTbHOT
cripaBelIMBOCTI. JIoCATHEHHs LIUX 3aBIaHb Mae
3a0e31eYnTH pO3POOICHHS €JMHOI MIPaBOBOi Ta
HayKOBO-METOJAMYHOI TO3MIli MO0 MEX, CIIO-
co0iB 1 (hopM BUKOpHCTaHHA moiirpada y Kpu-
MiHaJBLHOMY TMpoleci YKpaiHu, [0 JO03BOJHTH
MO€HATH €PEKTUBHICTh PO3CIIiyBaHH 13 320e3-
MIEYEHHSIM TapaHTii MpaB JIOAUHU Ta JOBIpU J10
CYJIOBOI'O JIOKa3yBaHHsL.

Marepianu i MeTou. MeTom0I0Ti4Hy OCHOBY
JOCII/PKEHHSI CTAaHOBUThH CYKYMHICTh 3arajibHo-
HAyKOBUX i CTIeLliaTbHO-TIPABOBUX METO/IIB, CTIPSI-
MOBaHUX Ha BceOiuHE i 00’€KTHBHE BUBUCHHS
MPOIECyaIbHO-IIPAaBOBOi MPHUPOAM Ta JOKa30-
BOTO 3Ha4eHHs mnojirpada. ¥ poOoTi 3actoco-
BaHO A1aJIEKTUYHUM METO/ HAayKOBOTO Mi3HAHHS
JUIsl PO3KPUTTS B3a€EMO3B’ 13Ky M1’ HAyKOBO-TEX-
HIYHUMH, TICUXOJOTIYHUMHU W MpoIecyalbHUMHU
acrieKTaMu  ToNirpaivHoro  JOCIiIKEHHS,
MOPIBHSUIBHO-TIPABOBUI METOA — ISl aHAJIi3y
nigxoniB cynosoi npaktuku CILIA, Kanaau, nep-
xaB €C, €CII Ta Ykpainu moa0 10myCcTUMOCTI
BUKOpHMCTaHHs nouirpada sk JKepena JoKa3o-
BO1 1H(oOpMaIllil; CUCTEMHO-CTPYKTYPHUIA — ISt
BU3HA4YEHHs] Miclid mojirpaga B CHCTEMI KpH-
MIHQJIICTUYHUX 1 TMPoLEeCcyaIbHUX 3ac00iB JOKa-
3yBaHHS; (HOPMaAIbHO-IOPUIMYHUN — IS aHa-
ni3y HopMm KIIK VYkpainu, MiKHapOIHHMX aKTiB
1 pillleHb BUIUX CYAOBHX 1HCTaHIIIH; JOTIKO-Ce-
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MaHTUYHUN — JUI YTOUHEHHS 3MICTy KaTeropii
«HayKoBa OOTPYHTOBAHICTB» 1 «JOCTOBIPHICTbH
pe3yNIbTaTiB» y KPUMIHATICTUYHOMY KOHTEKCTI.
[ToeaHaHHs TUX METOAIB 3a0€3MEUMIIO HAYKOBY
OOTpYHTOBaHICTh BHCHOBKIB 1 JOCTOBIPHICTh
PE3yJBTaTIB AOCIIHKEHHS.

Emnipuuny 6a3y cTaHOBIATH pilieHHS €Bpo-
neiicekoro cyny 3 mpa sromuau (Fazliyski
v. Bulgaria, Tyagunova v. Russia, Jalloh
v. Germany), BepxoBHoro Cyny Vkpainu
(cmpaBu Ne 183/3452/19, Neo 234/4850/17,
No 457/906/17), a Takox mnpaktuka Kpama-
TOPCHKOTO MICBhKOTO cymy JloHempkoi o006macTi
(cripaBa Ne 229/3931/17).

TeopeTHuHy OCHOBY YTBOPIOIOTH TIpalli 3apy-
ODKHMX 1 BITYM3HAHUX YUYEHUX y Taiy3i KpuUMi-
HAJIBHOTO Tpoliecy (J0Ka30BOIrO MpaBa) Ta Kpu-
MIHaJIICTUKH, TICUXOJIOT1i Ta CyJIOBO1 €KCTIEPTHU3H
[1-40].

Buxknan ocHoBHoro wmarepiaay. IlpoGie-
MaThKa BHUKOPHUCTAHHS Tmojirpadga y Kpumi-
HAJIbHOMY TIPOBAJKEHHI 3aJHUIIAETHCS OIHIEO
3 HaWCKJIaIHIIMX Yy CydyacHii Teopii qoKa3o0-
BOTO TIpaBa. li CKIajHiCTh MONATaE B MOEAHAHHI
TPHOX PIBHIB — NCUXO(i310JIOTIYHOTO, KPUMi-
HAJICTUYHOTO 1 MpoleCyalbHOro. Y mepuomy
acnekTi nojirpag BUCTYINa€e TEXHIYHUM 3aCO00M
¢ikcarii peakiiii opraniamy, o BiT0OpakaroTh
NICUXOEMOLIIHHE HaNpy>KeHHS MijJ 4ac mpen’ siB-
JICHHS 3HAYYLIMX CTUMYNIB. Y KpUMiHaJIICTHY-
HOMY acCHeKTl BiH PO3MISAAE€TbCA AK JTOIOMIXK-
HUW METOJT OPIEHTAIIHHOTO XapaKTepy, 0 MOXE
CIPUSITHU MEPEBIpIIl TOKa3aHb, YTOUHEHHIO BEPCIii
Ta BHSBJICHHIO CYNEPEYHOCTEH Y IMOSCHEHHSX.
[Ipore y mpouecyanbHOMY 3HAa4€HHI moJirpad
HE € CAaMOCTIHHUM JIKEPEJIOM JIOKa3iB 1 HE MOXKe
HiATBEP/UKYBaTH (aKTH, SKI MAIOTh FOPUANYHE
3HaYeHHs 03 1X TMEPEeBipKM IHIIUMH JIOIYCTH-
MuMH 3acobamu TokazyBaHHs [3; 4; 30; 31].

[linctaBu nnst Takoro miaxomy cdopmo-
BaHI HacamIiepe] y MpakTHIll CyAiB 3arajbHOro
npaBa, 1€ MUTaHHSA JOMYCTHMOCTI HayKOBUX
JIOKa3iB pPO3B’SI3Y€ThCS uepe3 KpUTepii HayKo-
BOT OOIPYHTOBAHOCTI Ta JOCTOBIPHOCTI pe3yib-
tariB. Pimenns y crpaBax Frye v. United States
1 Daubert v. Merrell Dow Pharmaceuticals, Inc.
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3aMovYaTKyBalid JOKTPHHY CYIOBOTO KOHTPOJIIO
3a «HAyKOBHM CTaTyCcoOM» JIOKa3iB, II0 3000B’si-
3y€ Cy/ OLIIHIOBATH HE JIUIIE METON, a W HOTo
NepeBIPIOBaHICTh, MMOXMOKY Ta BU3HAHHS B Hay-
KOBOMY CE€pEeIOBHIIIi. 3aCTOCOBYIOUH i1 KpUTEpli,
CyZIY TIHIIIN BUCHOBKY, 1110 ToJirpad He Biamo-
BiJla€ CTaHJapTaM HAayKOBOi OOIPYHTOBaHOCTI,
OCKUIBKH HOTO pe3yabTaTH 3aJIeKaTh Bill 1HIH-
BiJyaJbHOI pPEaKTUBHOCTI 0COOM, KBaiidikaril
nostirpadosiora, yMoB TeCTyBaHHS Ta ()OPMYITFO-
BaHHs 3anuTanb [3; 4; 32; 33].

€BponeicbKUM miIXi/1 0 OLIIHKH TAKKX METO-
niB dopMmyeThes mia BrmuBoMm pimens €CILJI,
y SIKUX OCHOBHMM OpPIEHTHUPOM € HE HayKoBa
JIOCKOHAJTICTh MPUIIAAY, a 3aXUCT T1IHOCTI, HET0-
TOPKaHHOCTI Ta TpaBa Ha CIPABEIJIMBHIA CYI.
VY pimennsx Jalloh v. Germany i Tyagunova v.
Russia Cyz Haronocus, 1o BTpy4aHHs y Gpi3udHy
abo mcuxiuHy cdepy TIOAUHU JUIsI OTPUMAHHS
JI0Ka3iB JIOMyCTHME JIMIIEe 32 YMOBU HasiBHOCTI
JNOOPOBUIBHOI 3roJIM Ta HAyKOBOI OOIPYHTOBa-
Hocti metoauku [9—11]. Lls mo3urist mae 6e3mo-
CepeHE 3HAYCHHS JUI MPAKTUKUA YKPaiHCHKUX
CYIiB, SIKi y CBOIX PILICHHAX IiIKPECIIOIOTh, 1110
pe3ysbTaTy NomirpadiyHoOro TECTyBaHHS MOXYTh
OyTH BpaxoBaHi JIUIIE y CYKYIHOCTI 3 1HIIUMH
IOKa3aMH, HE MAalOTh CaMOCTIHHOI JTOKa30BOIl
CWJIM ¥ MJIATal0Th KPUTUYHIA OIIHII 3 TOYKH
30py MpoIecyalbHOI gomycTuMocTi [ 12—-17].

OcHoBHa TpaBoBa MpoOiieMa MOJISATaeE y Bij-
cytHocTi B KIIK Ykpainu 4iTkoi Ta 0qHO3HAYHOL
pernamenTanii crarycy nomirpada. Komexc He
BIIHOCHTh PE3yJIbTaTH MOJIrpadiqHOrO TECTy-
BaHHJI H1 JI0 IOKa3aHb, Hi J0 BACHOBKIB €KCIIEPTa,
HI JI0 PEUOBHUX JOKAa3iB, IO CTBOPIOE MIPOTATUHY
y BU3HAYCHHI IXHBOTO MICISI B CUCTEMI Ipole-
cyanpHuX Jpkepen. CynoBa HpakTHKa, 30KpeMa
y cmpaBax Ne 229/3931/17 ta Ne 138/1462/22,
JIEMOHCTPY€ HEOAHO3HAYHE CTABICHHS 10 TaKUX
pe3yabTaTiB: CyAM BH3HAIOTh MOXJIMBICTH iX
JOJTYYEHHS JI0 MaTepialiB CIIpaBH, ajie HE HaJa-
I0Th iM JIOKa30BOTO CTaTyCy, BUKOPHCTOBYIOUH
JWIIE K Opi€HTAIMHUN Marepiai Ui OIIHKH
MOBEIIHKH IMiI03PIOBaHOTO 4H cBinka [16—17].

BonHowac y KpUMiHaJIICTUYHOMY PO3YMiHHI
nojirpad BHUKOHYE (YHKIIIO JOMOMIKHOTO
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3aco0y TaKTHYHOTO 3a0e3redeHHs PpOo3CIidy-
BaHHS. BiH MOXe COpHSITH ONTHMI3aIlil JTOTHTY,
MiJTOTOBI{I KOHTPOJIBHUX 1 PEJICBAHTHUX 3allu-
TaHb, BUSBJICHHIO IPUXOBAHUX 3B’ SI3KIB MIX €Ii-
30/1aMU 3JI0YMHY YH TIOBEIHKOIO YYaCHUKIB IIPO-
BapkeHHS [18; 24; 39]. OnHak HaBITH 3a TaKUX
YMOB HOT0 3aCTOCYBAaHHS NMOBHHHO 0Oa3yBaTHCS
Ha IPUHIUII JOOPOBUTEHOCTI, YITKOMY MTPOTOKO-
JIFOBaHHI YMOB TPOBEJCHHS Ta KOHTPOJII 3a Hay-
KOBOIO OOTPYHTOBAHICTIO METOJTUKH.

Y miacyMKy mpaBoBa Mpupona mnouirpada
y KpUMIHAJIBHOMY TIporieci YKpaiHW 3aiuiia-
€ThCSI HEBU3Ha4YeHO0. BiH nepedyBae Mix IBoMa
TUTONIMHAMHA — KPUMIHQIICTUIHO, IO BH3HAE
HOro iHCTPYMEHTOM Opi€HTAIIITHOTO XapakTepy,
1 IpOIeCyalIbHOIO, sIKa HE HaJa€ WOMY CTarycy
nokazy. CaMe 111 MOABIHHICTH TMOPOKYE KITFO-
YOBI MpOOJEeMH y TMPaBO3acTOCYBaHHI: BiICYT-
HICTb YITKHUX KPHUTEPIiB OIIHKH JOCTOBIPHOCTI
pe3yJIbTaTiB, pU3UK MOPYIICHHS MTPpaBa Ha 3aXHUCT
1 MOXIIMBICTh 3JIOBKHBAaHHS pe3yJibTaTaMu IMij
4ac J0CYJ0BOTO PO3CIHiTyBaHHS. YCYHEHHS LUX
npobieM noTpedye 3aKOHOAABYOTO BHU3HAYCHHS
IpolecyanpHOro0 CcTarycy mnojirpada, pospo-
OJIEHHSI €IMHUX METOJAMYHUX CTAHJIAPTIB 1 BCTa-
HOBJICHHSI TapaHTId HayKOBOi OOIPYHTOBAaHOCTI
HOr0 BUKOPHUCTAHHS y JIOKa3yBaHHI.

Mexi J0IycTUMOCTI BHKOPUCTAHHS TIOJTi-
rpada y KpuMiHaJIbHOMY MTPOIECi BU3HAYAIOTHCS
O0amaHcoM MK moTpebamMu e(EeKTHUBHOTO PO3-
CITIIyBaHHS Ta TapaHTIIMU JOTPUMaHHS MpPaB
monuuu. [IpaBoBa mpupona HUX MeX IMOJSIrae
y TOMY, IO XOACH TEXHIYHUU YU TICUX0(Di3i-
OJIOTIYHUN METOI HE MOXKE IIIAMIHATA COOO0I0
JIOKa3yBaHHA Yy NPOIECyaJbHOMY PO3yMiHHI,
SIK€ 3[1HCHIOETHCS BUKIIIOUHO Y MpOIeCyallbHii
dbopmi, BHU3HAYEHIN 3aKOHOM, TiJ KOHTPOJIEM
Cyay 1 3 IDOTPUMaHHSAM MPHUHIUIIB MPE3yMITIii
HEBHHYBATOCTI Ta CBOOOJU BiJl CAMOBHKPHUTTS.
Pimennss BepxoBnoro Cyny CILA y cnpasi
United States v. Scheffer npsimo 3aboponwmIIO
BUKOPHCTaHHS MOJIirpagivyHuX BUCHOBKIB Y KpH-
MiHAJHLHOMY CYJOYMHCTBI SIK JOKa3y HEBHHY-
BaTOCTI 4YM BHUHYBAarOCTI OOBUHYBAYECHOTO,
OOTPYHTOBYIOUM 11€ HEHAIINHHICTIO METOJIUKH,
HECTaOUIbHICTIO NMCUXO0(I310J0TTYHUX MOKAa3HU-
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KiB Ta pU3UKOM ITiJIMIHU CY/I0BOi OLIIHKU Cy0’ €K-
tuBHUMH AaHuMU Tecty [30]. Cyn 3a3HauuB, 110
noJirpad Moxe CTBOPIOBATH Y IPUCSHKHUX XHOHE
BpaKE€HHsI 00’ €KTUBHOCTI TaM, JIe HaCIIPaB/i Mae
MiCIIe JIMILIE TICUXOJIoOTiuHa 1HTepnpeTanis ¢pizio-
JIOTIYHUX CUTHAJIIB.

[TomiOHI  migxoaW  MPOCTEXKYIOTHCA  SIK
y MiBHIYHOAMEPUKAHCHKIH, TaK 1 B €BPONEHCHKII
cynoBiii mpaktumi. BepxoBuuit Cyn Kanamgm
y copasi R. v. Béland Bu3HaB, mo pesynsraTu
nojirpada HeCyMiCHI 3 MPUHIMIIAMHU CIIpaBe[l-
JHMBOTO Cyay, OCKUIbKM HAaJaloTh Cyay iH(op-
Mallifo, Ky HEMOXXJIWUBO TEPEBIPUTH I1HITMMHU
cmocobamu, a iX JOCTOBIPHICTH HE BIAMOBI-
Ja€ CTaHIApPTy HAayKOBOi OOIpyHTOBaHOCTI [5].
Himenpkuit ®enepansHuii cyn y cBOill mocra-
HoBi (BGHSt 45, 164) niiimoB aHaIOTI4HOTO
BHUCHOBKY, HAaroJIOCUBIIH, 1110 noxirpad He Bi-
[OBlIae BUMOTaM JOKAa30BOI HAIIMHOCTI W HeE
MOX€ BUKOPHCTOBYBATUCHh HABITh SIK JTOTOMIX-
HUM 3aci0 /1St OIHKY 1MoKa3aHb [6]. [lonbchkmit
Bepxosnuii Cyn y nocranosi I KZP 25/14 Bin 29
#oBTHA 2014 poky 3aifHAB OLTBII TTOMipPKOBaHY
MO3MIIi10, BU3HABIIM MOXJIUBICTh 3aCTOCYBAHHS
nojirpada jauie sk NONepeAHbOro IHCTPyMEHTa
JUISL Opi€HTALlli CTiICTBA 32 YMOBH JOOPOBUIBHOT
3rom 0coOM Ta BiJICYTHOCTI OyIb-SKOTO TpH-
Mmycy [7].

€Bpomnelcbkuil  Ccyn 3 TpaB  JIIOAWHU
(mami — €CIII) y cBoiii mpakTuii copmysro-
BaB I1l¢ OiIbII MPUHIIMIIOBY MO3UIIIIO: 3aCTOCY-
BaHHA Mojirpadga He € came 1Mo cobi HecyMic-
HuM 13 KoHBeHIIi€10, ajle BOHO Ma€ BiOMOBIIATH
BHMOTaM 3aKOHHOCTI, HAyKOBO1 OOTpyHTOBaHO-
cti Ta nobOpoBiabHOCTI. Y cnpaBax Fazliyski v.
Bulgaria Ta Tyagunova v. Russia Cyx xoHcTary-
BaB, 110 BUKOPUCTaHHA MOMIrpadiyHOro TECTY-
BaHHs 0€3 YITKUX TapaHTii JoOpOBULIBHOI yua-
CTi, KOHTPOJIIO 32 MPOLEAYPOI Ta MOXJIHUBOCTI
OCKap>KEHHS pe3yJbTaTiB Mopylye crarti 3, 6
1 8 Konsentiii, 1110 3aXUIIAIOTh Big HETIOACLKOTO
MTOBOJKEHHS, 3a0€3MeUy0Th MPaBoO Ha CIIpaBe/l-
JMBHHA CyJI 1 HA TIOBAry 10 MPUBAaTHOTO XKHUTTH [9;
10]. Takuii migxin GaxTUYHO 3aKPIIUIIOE €BPO-
NeichbKUil  cTaHaapT: pes3yiapratd  mnoiirpaga
MOXYTh MaTH JIONIOMDKHE, ajie He J0Ka30Be 3Ha-
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YCHHSI, 1 JIWIIE TOJ1, KOJIU TPOIleypa mpoBecHa
B YMOBAax MOBHOI iH()OPMOBAHOI 3rojix, a METO-
JIMKa Ma€ HAayKOBE MiATBEPIKEHHS J0CTOBIPHO-
CTl pe3yNbTariB.

VKpaiHCbKa Cy/10Ba IIPAKTHUKA 3arajloM pyxa-
€TbCSl Yy TakoMy X HampsMmi. BepxoBuuii Cyn
y noctaHoBl BiJ 23 BepecHs 2021 poky y crpasi
Ne 234/4850/17 migkpecnuB, IO pe3yJIbTaTH
noJirpadiyHOro TeCTyBaHHS HE MAalOTh CTaTycy
npolecyallbHUX JI0Ka3iB 1 He MOXYTb OyTH camMo-
CTIHHOIO MiICTaBOIO JUIsl BU3HAHHS 0COOM BUHY-
BaTOI0 200 HEBHHYBATOO, aJIe MOXKYTh BPAXOBY-
BaTHCS SIK OPIEHTOBHUN Marepiai y CyKyIHOCTI
3 1HIIMMHA JT0Kazamu [14]. AHAJIOTIYHY MTO3HIIIO
3aliMaloTh cyau nepuioi incranuii. Tak, y cripasi
Ne 229/3931/17 KpamaTtopchbkuil MiChKUH Cy[
JloHenbkoi 001acTi 3ayBa)KUB, IO BIJOMOCTI,
OTpPUMaHI 3a JONOMOTO Tmoiirpada, MOXYTh
OyTH BUKOPHCTaHI JIMIIE VIS TIEPEBIPKH TOKa-
3aHb, aJie HE SIK MIATBEPAKEHHS (DAKTy 3JI04MHY
4yn ocobucToi Bunu [17]. Y 1iit cripasi cyz po3ii-
HUB Pe3yJbTaTH TeCTYBAaHHS SIK JOMOMIXHUHI Opi-
€HTUDP AJIS CIIJICTBA, SIKUM HE 3BUIbHSE OpraHu
JIOCYIOBOTO PO3CIiAyBaHHs BiJl 000B’SI3Ky J10Be-
CTH OOCTaBMHHU CIIPABH 1HILIUMH, 32KOHHO OTpU-
MaHHMHU JIOKa3aMH.

HesBaxaroun Ha MEBHY €BOJIOLII0 CYIOBOL
MNPAKTHKH, MEXi JOMYCTUMOCTI BUKOPHCTAHHS
nojirpadpa B YKpaiHi 3alMIIAIOTBCS PO3MU-
tumu. [lo-mepiie, 3akoH He BH3HaA4Yae MpoO-
necyanbHoi ¢opmu oTpuManHs, Gikcalii Ta
nepeBipku Takux maHux. [lo-mpyre, BiACyTHi#
€MHUNA CTaHAApPT HAyKOBOI OOTPYyHTOBAHOCTI
METOAMKH, IO YHEMOXIJIMBIIIOE OIIHKY TOCTO-
BipHOCTI pe3ynbrariB y cyai. Ilo-tpete, 3acto-
CyBaHHA moJirpada iHOII CYNPOBOMKYETHCS
IPUXOBAHUM ICUXOJIOTIYHUM THCKOM Ha 0CO0Y,
10 CYNEpPEeYUuTh KOHCTUTYLIHHOMY HPUHLUITY
TOOPOBITLHOCTI Ta TIOJOXKEHHSIM cTareid 18
1 94 KIIK VYkpainu npo BiJbHY OLIHKY JOKa3iB
[37-38]. Takum YUHOM, MeEXi OMYCTHMOCTI
BUKOPUCTAHHS TMoJlirpadpa BU3HAYAIOTHCA HE
CTUIBKM TEXHIYHUMH XapaKTEPUCTUKAMM IpU-
Jaay, CKiIbKM piBHEM IpolieCyallbHUX TapaH-
TiH, 1110 3a0€31e4yI0Th IpaBa JIUHYU i 10Tpu-
MaHHS CTaHIAPTIB CIPABEIMBOTO CYIY.
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VY mijicyMKy MOXKHa KOHCTaTyBaTH, IO TTOJi-
rpad y KpuMiHaJIbHOMY Ipoleci YKpaiHu MOKH
110 3aJTMIIAETHCS IHCTPYMEHTOM OPi€HTAIIITHOTO
xapakTepy. Moro mnpaBoBmii craryc motpebye
HOPMAaTUBHOTO BPETYIIOBAHHS 3 ypaxXyBaHHSIM
KpUTEPiiB HAYKOBOI OOTPYHTOBAHOCTI Ta JOCTO-
BIPHOCTI pPe3y/bTarTiB, BABHAYCHUX y MIKHAPOI-
Hii cynoBiii mpaktuii. Came uepe3 GopMyBaHHS
TaKUX YITKAX MEX JOIyCTUMOCTI MOXKHA 3a0e3-
MEYUTH TapMOHINHE MO€AHAHHS €(PEKTUBHOCTI
JIOKa3yBaHHS 3 JOTPUMaHHSM 3acaj BEPXOBEH-
CTBa IIpaBa il HEAOMYCTUMOCTI IPUMYCY.

OpHi€ro 3 KIIOUYOBUX MPOOIEM BUKOPUCTAHHS
nomirpadga y KpUMIHAIBHOMY TMPOBAKCHHI
€ BIJICYTHICTh HAJEKHOI OpraHizaliiHO-MeTo-
nuaHOT 0a3m, ska O 3a0es3rmedyBana JOCTOBIp-
HICTh pE3yNbTaTiB 1 HayKOBY OOIPYHTOBaHICTbH
MIPOBE/ICHHS TECTYBaHHsS. Y YHHHOMY 3aKOHO-
JaBCTB1 YKpaiHU HE iCHYE€ CIeliadbHOr0 HOpMa-
THBHOTO aKTa, 10 BU3HAa4aB OW KBamiQikaiiiHi
BUMOTH J10 noJIirpadoioris, MOpsIOK iX aTecTa-
1li, cTaHAapTH NPUJIAAIB 1 METOIUK. Y pe3yib-
TaTi 3aCTOCYBaHHs Toiirpaga mMae gparmeHrap-
HUI XapakTep 1 He rapaHTy€ €IHOCTI MiJIXOMIB
10 ¢ikcarii, OI[iHKM ¥ BUKOPUCTAHHS OTpHUMa-
HUX JaHUX. BiACYTHICTH €MHOI 1HCTPYKLII 4H
B1JIOMYHUX MPaBUJI CTBOPIOE PU3UKHU MOPYLICHHS
MPOIeCyaIbHUX MPaB YYaCHUKIB MPOBAKECHHS,
0COOJMBO B YacCTHHI 3a0€3MEYEeHHsT JTOOPOBIIB-
HO{ 3roJI1 Ta KOHTPOJIO 32 TOTPUMAHHSM Ipode-
CIHUX CTaHJAPTIB.

3a 1aHUMM HayKOBHMX JIOCIHIIKEHb 1 CyZOBOL
MPaKTUKH, HAa PE3ylIbTaTH MOJIrpadiqyHOro Tec-
TYBaHHS ICTOTHO BIUIMBAaIOTh YMOBH HOTO MpoO-
BCACHHS, IICUXOJIOTIYHMI CTaH 0CoOM, CKJIaj
3aMUTaHb, TPUBATICTh CEaHCYy, TEXHIYHI Xapak-
TEPUCTHKH MpHUIaay Ta npodeciiiHa miaroroBka
omeparopa [1; 31; 32]. Y poborax M. Xanmiepa,
T. Hlypani ta C. I'panrara HarojouryeTbes, 110
HaBiTh 3a (opMaIbHOI BIAMOBIAHOCTI METOIUKHU
MDKHApPOJHUM MPOTOKOJIAM  PE3YyJIbTaT MOXKe
BTPaTUTU HAyKOBy OOIPYHTOBAHICTh YyHacCIi-
JOK HEAOTPUMAHHSA aJrOPUTMY «IIpe-TeCT —
TECT — IOCT-TECTY, SIKUH epedoavae nonepeaHio
Oeciy, HOSICHEHHS CYyTi POLELypH, KOHTPOJIbHI
3aMyTaHHs 1 ICUXOJIOTI4HY penakcariito [32-33].
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VY cynosiii mpaktuni CIIA ta Kanamun HeomHo-
pPa3oBO MiJKPECIIOBANIOCh, IO MOXUOKAa MOJIi-
rpada moxe csrati 10-20 %, 1m0 € HecyMiCHUM
13 KpUTEPieEM JTI0Ka30BOi JocToBipHOCTI [2; 30].

Y BITYHU3HSHOMY KPHUMIHAJIBHOMY MPOIECi
noJirpadiyHe TOCHIKEHHS He Ma€ YiTKO BU3Ha-
YEHOTO TMPOLECYaTbHOTO CTaTyCy — BOHO HE
BiJTHECEHE aHi /0 CYIOBUX EKCIEpTU3, aHi JI0
CIEIAIBHAX IICUXOJOTIYHUX HOCIIIHKEHD, IO
HPOBOASTHCSA 32 JOPYUCHHSM CIIAYOTO YU CYyAY.
HatomicTb okpemi cyu 1OMyCKatoTh JOTYYECHHS
TaKuX BHCHOBKIB SK JOJAaTKOBUX MaTepiamiB
JI0 TIOSICHEHh OOBHMHYBAa4€HOTO YH CBIigKa. Tak,
y pimenHi Kpamaropchkoro MichbKoOro Cymy Bif
15 uwepBusa 2021 poky y cmpasi Ne 229/3931/17
[17] cyn Bu3HaB pesynbTard mnoiirpaga Homo-
MDKHUM OpIEHTHPOM, HAroJIOCHBIIH, IO IXHS
JI0Ka30Ba CcHJia 3aJeKUTh BiJ MpoliecyalbHOT
MepPEBIPKH, YMOB MPOBEACHHS Ta MOXKJIUBOCTI
3aXUCTY NOCTaBUTH M1/l CyMHIB IX JOCTOBIPHICTb.
[TomiOHi migXoau MPOCTEXKYIOTHCS M y TPaKTHII
iHIIMX CyniB, 30kpema MorumiB-IloaiabcbKoro
MicbKpaiioHHOTO cyny y crpasi Ne 138/1462/22,
Je Cyl MpsSMO BKa3aB Ha HEOOXIAHICTH OIlIHIO-
BaTU mojirpadiuHi BUCHOBKU JIMIIE Yy 3B S3KY
3 IHIIUMH JTI0Ka3amH [16].

Cepii03HO010 IPOOIEMOIO € TAKOK JTOKYMEHTY-
BaHHS MPOIEAYPH NOMIrpadiyHOro TECTYBaHHS.
HaykoBa OOIpyHTOBaHICTb pE3yJbTaTiB BHMAarae
JIETAIbHOTO TIPOTOKOJIOBAHHS TEXHIUYHHMX Iapa-
MeTpiB, (hOpMyITIOBaHHS 3aluTaHb, Yacy peak-
1ii, (pi310J0TYHUX MMOKA3HUKIB, a TaKOXK (pikcarii
BCBHOTO TIpoliecy Ha Bijeo3amuc. [Ipore Ha mpak-
THIII PE3YJIBTATH YacTO O(OPMITIOIOTHCS Y BHITISIL
KOPOTKOTO BHMCHOBKY 0€3 HaJeKHOI TEXHIYHOI
JIOKyMEHTAIli1, 110 YHEMOXXJIMBIIIOE X TIOAJIbIITY
HEepeBIpKyY 1 CynepeduTh NPUHIUITY BIITBOPIOBA-
HOCTI toka3iB [36; 38]. Kpim Toro, He BU3HA4YEHO,
YU MIJISITAl0Th Il MaTepiain eKCIEPTHOMY JTOCITi-
JOKCHHIO, Y1 MOXKYTh PO3IVISIZIATHCh SIK B1JIOMOCTI,
OTpPHMaHI IIISIXOM CIICIIaIbHUX 3HaHb. YHACITi-
JIOK IIbOT'O BUHHUKAE K031 MK BUMOTraMH CT. 94
KIIK Vkpainu, sika Hoki1agae Ha cyq 00OB’SI30K
OLIIHIOBAaTH JTOCTOBIPHICTh KOXXHOTO JI0Ka3Yy, 1 BiJl-
CYTHICTIO TIPOIIECYaIbHOTO KPUTEPIIO MEPEBIPKH
TEXHIYHUX 3aIKCIB moJirpada.
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He MeHm cytreBuM € nuTaHHs KBajigikaiii
nosirpagosioriB. Y OUIBIIOCTI BUMAAKIB BOHU HE
MalOTh CTaTyCy CyIOBHX €KCIIEpPTiB, a JIIOTh SK
KOHCYJIBTaHTHU CTOPiH 200 MPUBaTHI CIIELiaTiCTH.
BiJCyTHICTD €IMHOTO JEpKABHOTO PEECTPY
TakuX (axiBIliB CTABUTb IT1]] CyMHIB HEyTepeIKe-
HICTbh 1 KOMIIETEHTHICTh MPOBEJICHUX TECTIB, III0,
y CBOIO Y€pry, BIUIUBAE HA OLIIHKY iXHBOI 10CTO-
BipHOCTI B cyai. Ha BinmMiHy BiJ CyIOBO-TICHXO-
JOT1YHOI eKCHEepPTH3H, PE3yJAbTaTH SKOI MaloTh
oinmiiHuil xapakTep 1 MepeBipsAIOTHCS IMpole-
CyaJIbHO, MoJirpadiuHe JOCHIPKEHHS CbOTOJHI
nepedyBae 1o3a CHCTEMOIO CyA0BOi eKCIIEPTHU3H,
a OTKe, He 3a0e3TeueHe IHCTUTYIIIHHUMHU TapaH-
TIAMH BIAMOBIAQIBHOCTI 32 METOAUYHY SIKICTh
1 HayKOBY OOTPYHTOBaHICTh BUCHOBKY [36].

Hapemri, ocobnmuBy HeOe3neKy CTAaHOBHTH
MPaKTUKAa BUKOPHUCTAHHs moiirpada y mporeci
J0nUTy Oe3 YiTKOro MpPOTOKOJIy 3TOAH Ta Mpu-
CYTHOCTI 3axucHUKa. Taki BUNagKu (iKCyIOThCS
y KpUMIHAJIbHUX MPOBAKEHHSX, JIe moirpad
3aCTOCOBYETBCSA SIK €JIEMEHT IICHXOJIOTIYHOTO
BIUIMBY 3 METOIO OTpUMaHHA 3i3HaHH:. [loniOHa
MPAaKTUKA CYNEpPeYUTh MPUHIMITY CBOOOIH Bif
CaMOBUKPHUTTSL 1 CTBOPIOE PHU3HMK HEJOIYCTH-
MOCTI OTpuUMaHuX AaHuX 3rigHo 31 cT. 87 KIIK
Vkpainu, sika 3a00pOHs€ BHKOPUCTaHHA JOKa-
3iB, ONIEp)KAHWX YHACIIJOK IOPYIICHHS IpaB
moqunu [37-38].

Takum YWHOM, Oprasi3aifHO-METOANYHI
npo0ieMyu BUKOPUCTAHHS mojirpada y nocyno-
BOMY PO3CIiyBaHHI MOJSATAIOTh Y BiJACYTHOCTI
€IMHOTO TPOLECYaTbHOTO CTaTyCy, HAJIEKHUX
cTaHjapTiB (ikcarlii, KOHTPOIKO JOCTOBIPHOCTI
Ta KPUTEPIiB OLIHKK HAyKOBOi OOIPYHTOBAHOCTI
pe3ynbTariB. be3 po3B’si3aHHSA LIMX MUATAHb MOJI-
rpad 3aJMIIAETHCS IHCTPYMEHTOM 13 BHCOKHUM
PHU3UKOM CyO’€KTHBI3MY, LI0 MOXe OyTH BHKO-
pUCTaHUI HE CTUIBKH JJ1s1 BCTAHOBJICHHS ICTHHU,
CKUIBKH JJIs BIUITMBY Ha MO3UIIIO T103PIOBAHOTO.
Bupimensst npoGieMyu MOXIJIMBE JIUILE HUISIXOM
HOPMAaTHUBHOTO 3aKPITUICHHS TPABHJT IPOBEICHHS
noJirpadiuHOro TeCTyBaHHS, BU3HAUEHHS KoOJa
YIIOBHOBaXXEHUX 0C10, 000B’s13K0BO1 Bifieodikca-
il mpouecy Ta BCTAHOBJIEHHS YITKUX BUMOT JI0
NEPEBIPKH JIOCTOBIPHOCTI PE3YJbTaTIB sK Tepe-
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JYMOBH X MOKJIMBOT IPOIIECYaTbHOI OL[IHKH.

TakTnyHuil moTeHuian momirpada y JOMUTI
noJsira€ 'y WOro 3JaTHOCTI BUCTYNATH 1HCTPY-
MEHTOM TICUXO(1310JIOTIYHOTO CITOCTEPEIKCHHS
3a TOBEIIHKOI 0OCOOM, IO A€ 3MOTY OITH-
MI3yBaTH CTPYKTypy 3alHUTaHb, IEPEeBIPITH
iXHIO pPeJIeBaHTHICTh Ta KOHTPOJIIOBATH CTYMiHb
emouiifHoro pearyBaHas. [lomirpad, Oymyum
TEXHIYHUM 3ac000M peecTpamii 3MiH ¢iziono-
TIYHUX TapaMeTpiB, 03BOJIE€ BUSBUTU MPUXO-
BaHy iH(opMaIito abo MCUXOJOTIYHY PEaKIliio
Ha KOHKPETHI CTUMYJIH, II0 Ma€ 3HAYEHHS IS
OpIEHTAIIITHOTO aHaI3y MPAaBAMBOCTI MOKa3aHb
[1; 32; 33]. Y kpuMiHATICTHYHINA TAKTHIII TaKUH
niaxia crpuse GopmMyBaHHIO AUdepeHiHoBaHOT
cTpaterii Jomuty, BUOOpPY MOMEHTY Ipen’ siB-
JICHHS JIOKa3iB, CTPYKTYPYBaHHIO KOHTPOJIBHUX
3aMUTaHb 1 OIIHII CTYTIEHS CTPECOBOTO HABaHTA-
YKEHHS ocoOu, ska nae mokazanus [20; 24; 39].

Boanouac monirpad ve moxxe Oyt iIHCTpyMEH-
TOM BCTAHOBJICHHSI ICTUHH Y IPOLECYaTbHOMY
cenci. Moro pons 0GMEKYeThCS JOMOMIKHOIO
GYHKINE Y TaKTUYHIN B3a€MOIT MK CIITIAM
1 IonUTyBaHUM. TecTyBaHHS Ma€ MPOBOIUTHCH
BUKIIIOYHO 32 YMOBHU JTOOpPOBUIBHOI MHCHEMOBOL
3roJIi 0COOM, y MPUCYTHOCTI 3aXUCHHUKA 200 TICH-
X0JI0Ta, 3 TOMEPEeaHIM PO3’ICHEHHSIM CYyTi TIPO-
[ETYPH Ta MOXJIMBOCTI BITMOBHUTHCS BiJl y4acTi.
i BUMOTH BUILITMBAIOTH 13 TPHUHIIUITY TIOBATH 10
TIAHOCTI JIOAWHH, 3akpimiaeHoro B KoHcTHTy-
uii Ykpainu [37], Ta mnpoliecyallbHUX TapaHTiH,
BU3HaUeHUX y ctartsax 18, 22 1 94 KIIK Ykpainu
[38].

Y mpakTuili 10CyI0BOTO PO3CIIiTyBaHHS MO~
rpad Moxe OyTH €QEeKTHBHUM Y TPhOX acCIeK-
tax. [lo-mepie, Ha cTanii MiIaHyBaHHS JOMUTY
BiH Ja€ 3MOry (pOpMYJIIOBAaTH JIOT1YHO BHUBIpPEHI
3alUTaHHs, SKI BPAXOBYIOTh KOTHITUBHY CTPYK-
Typy noxii 3nouuny. [lo-gpyre, mig gac gonury
pe3yJIbTaTH  CIOCTEPEKEHHS 3a  peakiisiMu
MOXYTh JIOTIOMAraTty CiiJ4OMy Opi€EHTYBaTHCS
y piBHI Hampyru abo CynepeyHoCTe y TMoKa-
3aHHAX. [lo-TpeTe, micist MpOBEAEHHS TecTy iX
MO>KHA BUKOPUCTOBYBATH JJIsl IEPEBIPKH BEPCiH,
YTOYHEHHsI JeTajeil 1 ¢GopMyBaHHsS HANpsSMiB
nojanemux caimgaux i [1; 18; 20].
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OpHak BUKOpPHUCTaHHS mosirpada y mpoueci
JOTTUTY CYTIPOBO/DKYETHCS ICTOTHUMH PpHU3H-
kaMu. OCHOBHHUM 3 HUX € MOXJIMBICTH TCHXO-
JOT1YHOTO THCKY Ha OCOOY, SIKUM MOXe CIpuii-
MaTHCsl SK TPUMYC [0 CaMOOOBHHYBau€HHS.
€BpONEHCHKUI CyJl 3 MPaB JIOAUHHA Y PIICHHIX
Fazliyski v. Bulgaria Ta Tyagunova v. Russia
YITKO OKpPECIUB, II0 BUKOPUCTAHHS METO/IB
ncuxodi3ioNorivHoro BIUMBY 0e3 iH(OpMOBa-
HO1 3rofi 0cO0M € MOPYIICHHSM IIpaBa Ha CIpa-
BEJIUBUI Cy/1 1 3a00pOHU HEIOJCHKOTO IMOBO-
mkeHHs [9; 10]. [HmuM pu3ukoM € MOTeHIliiTHA
XHOHa I1HTEpHpeTalis peakiid — mojirpad He
BHUMIPIOE HEMPaBy, a Jmiie (ikcye dizionoriai
3MIHH, SIKI MOXYTb OyTH CHPUYMHEHI CTPaxXoM,
TPHUBOTOIO UM €MOLIWHOIO HANPYTOI0, HE TIOB -
3aHOIO 31 3MmicToM 3amuTaHb [31; 33; 34]. Came
TOMY HaBiTh y KpaiHax i3 BUCOKUM piBHEM TeX-
HOJIOTIYHOI 1HTerparii mojirpadg po3risaacTbCcs
JUIIE SK JOJAaTKOBUM OpIEHTHpP, a HE K JOKa3
BHHU Y¥ HEBUHYBATOCTI.

TaktuyHa eexkTUBHICTH ToJirpada Oe3mnoce-
PEIHBO 3aJEeKUTH BiJl HOTO IHTETpallil y CUCTEMY
KPUMIHATICTUYHOI MiArOTOBKM ponuty. Ilpa-
BUJIBHO OpraHi30BaHU nomirpadiyHuii eTan Mae
BinOyBaTuCs TMICJIA TOMEPEIHbOTO TCHUXOIOTIY-
HOTO IHTEpB IOBaHHS (IpPe-TECT), SKE BCTAHOB-
nroe 0a3oBUM eMoliiHUI PoH 0coOH, BU3HAYAE
TEMH, JI0 SIKHX BOHA BUSBIISIE IIIBUIICHY YYyT-
JUBICTB, 1 CIIYI'Y€ OCHOBOK JUISI PO3POOICHHS
KOHTPOJIBHUX 1 pelieBaHTHUX 3anmuTaHb. Ilicis
TECTOBOI YaCTUHU OOOB’S3KOBHM € MOCTTECTO-
BUH eTar — po3’ICHeHHS pe3yJbTaTiB, yTOYHEHHS
00CTaBWH, MO BUKIMKAIM peakii, 1 Qikcaris
MOSICHEHb JTOMMTYBAHOTO. Takui alropuT™M BiJl-
MOBIJIa€ MIKHAPOTHO BHU3HAHUM IIPOTOKOJIAM
pre-test — test — post-test, 110 3aCTOCOBYIOThCS
y TpakTuili mpaBooxopoHHUX opraniB CIIA,
Kananu ta I3paimo [1; 2; 32].

Oco06uBO1 yBaru 3aciayroBye nuTaHHs ¢ikca-
uii momirpadgignoro nporuecy. Bigeozanuc nmosu-
HEH 3/1HCHIOBATHCS Oe3mepepBHO, 3 BigoOpa-
KEHHSM XOIy TeCTy, Iiil momirpadosora, 3MicTy
3alUTaHb Ta MOBEAIHKOBUX PEAKIiH TOMHUTYBa-
Horo. Ile emuuuii cnoci6 3abe3neyuTH mpoIe-
CyaJbHy MEpeBIpPKYy OCTOBIPHOCTI pe3yJbTaTiB
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1 BUKIIIOYATH PU3MK MAHIMYJISAIA 94 TAMIHHA
JMaHuX. BiICYyTHICTH TAKOTO 3ammcy, K 1 HeIOKY-
MEHTOBaHI1 KOPEKIIii y MPOTOKOJ, pOOUTH Pe3yib-
TaTH HEMPUIATHUMHU JUIS CYIOBOI OIIIHKK Ta
cTBOpIOE 3arpo3y nopyuenss ct. 87 KIIK Ykpa-
1HHM, TII0 BCTAHOBIIIOE HEJOMYCTUMICTh JIOKa3iB,
OTPUMAaHMX 13 MOPYIIEHHSM IpaB JOAUHH [38].

TakuM YMHOM, TAKTUYHE BUKOPUCTAHHS TOJTi-
rpada y IONUTI MOXKE MiJBUIIUTH iH(HOpMaTHB-
HICTb [TOKa3aHb, CIPUATH MEPEBIPII X BHYTpILL-
HBOI JIOTIKM Ta TCUXOJOTIYHOI Y3TOPKEHOCTI,
ajie JIMIIe 32 YMOBU CyBOPOTO TOTPUMaHHS Ipo-
ecyanbHUX rapantiil. Moro 3actocyBaHHs Mae
CIHMpATHCS HA TIPUHIIMIT TOOPOBLILHOCTI, 3a0e3-
NCYCHHS MpaBa HA 3aXMCT 1 YiTKE JOKyMEHTY-
BaHHS KOXHOI Jii. bes nporo momirpad i3 3acoby
AQHAJIITUYHOI 11arHOCTUKU MOXeE IEePETBOPUTHCS
Ha IHCTPYMEHT THCKY, I[0 CYNEepPEUnuTh CYyTHOCTI
KPUMIHAJIBHOTO MPOLIECY SIK CUCTEMH, MOKIHKA-
HOI 3aXMIIATH MpaBa JIOIUHH Ta 3a0e31euyBaTH
JOCTOBIPHICTH JJOKa3yBaHHSI.

[TutaHHs OLIHKM pe3ynbTariB mojirpada
CYJIOM € IIEHTPaJbHUM y BH3HA4YE€HHI HOro mpa-
BOBOTO CTaTryCy y CHUCTeMi KpUMiHaJIbHOTO MpO-
[IeCyaIbHOTO JI0Ka3yBaHHs. BiICyTHICTh YITKUX
KpUTEPIiB JIOMYCTUMOCTI TaKHX Ppe3yJIbTaTiB
3yMOBIIIO€ HEOTHAKOBY MPAKTUKY iX CIIPHHHATTS
CylaMH Ta HEOIHO3HAYHI IMJXOAU JO BHU3HA-
YEHHs 1X JIOKa30BOIO 3HAYEHHs. Y HayKo-
BO-IIPAKTUYHOMY BUMIpi 1€ IOB’A3aHO 3 TUM, 1110
noJtirpadiyHi peakiii He MarTh CaMOCTIHHOTO
3MICTOBHOTO 3B’SI3Ky 3 IOPHIUYHUMHU (aKTaMmH,
a Juie BigoOpakaroTh NMCUX0(D1310JI0TIUHI MPO-
SIBU HamNpy>XeHHA a00 €MOIIHOTO 30yIKCHHSI.
ToMy BOHM MOXKYTb CIIyTYBATH JIMILE HENPSIMUM,
JIOTIOMDKHUM JDKEPEJIOM Opi€EHTOBHOI iH(oOpMa-
il A7 CAAYOTO YM Cyay, aje He OyTH T0Ka3oM
y TIpoliecyaabHOMY PO3YMIHHI.

VY cucremi MiKHApOAHMX CTAaHIAPTIB BHPI-
HIAJIbBHAM KpPUTEPIEM MNPUMHATHOCTI MOJIrpa-
¢GiYHMX JaHWX € iX HayKoBa OOTPYHTOBaHICTh
1 JgocToBipHiCTh. KiacuuHe amepHKaHCBKe
pimmenHss Frye v. United States (1923) 3akpi-
NWIO MPHUHIINI, 32 SKUM OyIb-SIKUN HAyKOBHIA
MeToA Moke OyTH BUKOPUCTAHHM y Cyal JuIIe
TOJli, KOJIU BIH «3araJILHOBU3HAHUU Y BiJIIOBIJI-
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Hii HayKoBi# crimeHOTI» [3]. Ili3Hime Bepxos-
Huit Cyn CIIA y crpasi Daubert v. Merrell Dow
Pharmaceuticals (1993) xonkpeTn3yBaB 1e# mij-
XiJ1, cpOopMyITIOBABIIM YOTUPU KIIOYOBI KpHTeE-
pii: MOXKJIIMBICTb MEPEBIPKU PE3yJbTaTIB, HasB-
HICTh pEIeH3yBaHHA, BIJOMUN pPIBEHb MOXHOKH
Ta 3arajibHe HayKOBe BU3HAaHHS MeToy [4]. Came
i CTaHAAPTH CTAJM OCHOBOIO TSI (hOPMYBaHHS
y CBITI MIIXOMIB IO OILIHKH HAYKOBOI OCTOBIp-
HOCTI METO/IIB, Y TOMY YHCII i nomirpada.

3acTOCOBYIOUM 3a3HA4YeHi KpHUTepii, amepu-
KaHCBKI cyau y crpai United States v. Scheffer
TIATIUTH BUCHOBKY, IO pe3y/IbTaTH mojiirpada He
MOXXYTb OyTH BUKOPHCTaHI SIK JIOKa3 y KpHUMi-
HaJIbHOMY TIPOIIECi, OCKUIHKH HE BIAMOBIIAIOTH
BUMOTaM HAayKOBOi JIOCTOBIpPHOCTI Ta CTBOPIO-
I0Th PU3UK BIUIMBY Ha BHYTPIIIHE MEPEKOHAHHS
cyny a6o mpucstkaux [30]. [omibHy mno3wumiro
nocnigoBHo niarpumye Bepxosuuit Cyn Kanaau
y copasi R. v. Béland [5], Haromomryrouu, mo
HaBITh 32 YMOBU JIOOPOBUIBHOCTI TECTYBaHHS
Ta KBaji(iKOBAHOCTI CHeliajicta Mojirpa-
¢biyHI pe3ynbTaTH 3aJUIIAIOTHCS HEHAAIHHUMU
3 OIVISILy Ha BIACYTHICTh 00’ €KTHBHOTO CIIOCOOY
X mepeBipKH.

€BpONEHCHKUN  JIOCBIJT  XapaKTePU3YEThCS
OUTBIIMM MparMaTu3MoM, aje 3 THM CaMHM
MIAIPYHTSAM — CyJA OLIHIOE mojirpadiyHi AaHi
BUKJIIOYHO B CYKYMHOCTI 3 IHIIMMHU JOKa3aMH.
Himenpkuit ®enepansuuii cyn y pimenni BGHSt
45, 164 BkazaB, mo Oyap-sSiKe MOCWIAHHS Ha
pe3ynbTaty nojiirpada sk Ha 10Ka3 BUHYBaTOCTI
HECYMICHE 3 MPUHIIUIIOM CBOOOJIM OIIHKHU JTOKa-
31B 1 mpe3ymiiiero HeBuHyBaTocTi [6]. Ilomb-
cekuii Bepxosuuii Cyn y cipasi I KZP 25/14 [7]
BU3HAB, IO NoOJirpadiuHe AOCTIIHKEHHS MOXe
OyTH BHKOpPUCTaHE SIK JOMOMDKHMIA 3aci® nia-
THOCTHKH ITPaBAUBOCTI OKA3aHb JIMIIIE 3a 100po-
BIJIbHOT 3roid 0coOU i y MOEAHAHHI 3 1HIIUMHU
JI0Ka3aMu, 1110 BUKJIIOYa€ Oy/b-sIKYy CaMOCTIHHY
JIOKa30BY CHITY TAKOTO PE3YJIbTaTYy.

B Vkpaini cynoBa mnpakTuka 371€011bIIOTO
JOTPUMYETHCSI aHAJOTIUYHOTO Minxomxy. Bepxos-
nuit Cyn y nocranosi Bix 23 BepecHs 2021 poky
y crpasi Ne 234/4850/17 3a3HauuB, 1110 TOJIrpa-
(hiuHMI BUCHOBOK HE € JOKA30M y PO3YMiHHI CT.
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84 KIIK VYkpainu, ogHak MO)XX€ BPaxOBYBaTUCS
SK OPIEHTOBHHUI Marepiai MiJ 4ac NepeBipKU
JIOCTOBipHOCTI mokaszanb [14]. Kpamartopcbkuit
MICBKHI cyfl Y BUPOKY Bin 15 yepBHs 2021 poky
(cipaBaNe229/3931/17) [17] miaTBepauB, 1110 Cy/
Moyke OpaTu 10 yBaru nomirpagivyti pe3ynbTaTv
JMIIEe K JOTOMDKHUN (PaKTop y MexkaX OLIIHKHU
CYKYITHOCTI JIOKa3iB, HATOJIOCHBIIIU, III0 BOHH HE
MOXYTh CaAMOCTIMHO JOBOAWTU Hi BUHYBATICTh,
Hi HEBHHYBATICTh 0coOU. Y moaiOHOMY KIIrOUi
BucioBuBcs i Bepxosuuii CyJ y mocTaHOBI Bij
26 ciuns 2023 poky y cmpaBi Ne 183/3452/19
[12], ne HarosomieHo, 1o nojiirpadiyHi MaTepi-
AT MOXYTh BUKOPHCTOBYBATHUCS JIMIIE JUISI Opi-
€HTAIII] Cyly II0/I0 IOBEIIHKH OOBUHYBAYCHOTO,
ajie He K MiATBEPIKeHHS (PaKTUIHUX OOCTaBUH.

Y mporecyaqbHOMY AacleKTi KIIOYOBHUMH
Ul Cylmy € TpH KpHTepii OIlIHKH: JOCTOBIp-
HICTb PE3yJbTaTiB, JOMYyCTUMICTh OTPUMAHHSI
Ta 3B’SI30K 13 IHIIMMHU J10Ka3aMHU. J[0CTOBIpHICTh
O3HaYae, 10 TECTyBaHHSI Mae OyTH TpOBEICHE
3 JOTPUMAHHSAM YCIX HAyKOBO-METOJUYHUX
yMOB: cepTudikoBaHUM mnomirpagom, ksamigi-
KOBaHHMM CIIEIIaJTICTOM, 32 BaJiIHOIO (HAyKOBO
0OTpYHTOBAaHO) METOJIMKOIO Ta 3 TTOBHOIO (DiK-
camiero mporecy. JlomycTUMICTh BU3HAYAE€THCS
BIJICYTHICTIO OPYILIEHHS MpaB JIOAUHH, J00pO-
BUTBHICTIO yYacTi Ta HAJIEKHOK TPOIECyalhb-
HOIO (hopmoro pikcanii pesynsrariB. BianosigHo
1o ct. 87 KIIK Ykpainu Oyap-sKi AaHi, OTpuMaHi
3 MOPYILICHHAM KOHCTHUTYI[IHHUX TMpaB, MiAJs-
raloTh BUKIIOUEHHIO 3 JI0Ka30BOi 0Oazm [38].
Hapermuti, B3aeM03B’ 430K O3Hayae, 110 MOJIrpa-
¢biuHi 7aHI MOXYTh OyTH BpaXxOBaHi CyJIOM JIHIIIE
y MOEMHAHHI 3 IHIIUMH JOKa3aMH — TOKa3aH-
HSIMU, BUCHOBKAMH €KCIIEPTHU3, PEYOBUMU JIOKa-
3aMu, TU(POBUMHU JaHUMHU TOIIIO, 1110 3a0e31euye
iX CHCTEMHY OIIIHKY Y KOHTEKCTI BCI€i JOKa30BO1
CYKYMHOCTI.

Cynosa npaktuka €CIJI migkpimioe Takuid
miaxig. Y cnopasi Jalloh v. Germany [11] Cyn
MiKPEeCIUB, MO Oyab-Ke OTPUMAHHS JIOKa3iB
HUIIXOM (Di3MYHOTO YH TICUXOJIOTIYHOTO BIUIHBY,
HaBITh SKIIO BOHO Tepeciiaye MpolecyaibHi
i, € HecymicHuM 31 cT. 3 KonBeniii. OTxe,
npuUMyc 10 moJirpadiyHoro TecTyBaHHS a0o

327

2663-5631 (online)



AKTYAJIBHI IUTAHHS FOPUIUYHOI HAYKH

BUKOPUCTaHHSl MOro pe3ynapTariB MpOTH BOII
0CcO0M € TPSIMHUM TOPYHICHHSM MiKHApPOIHUX
CTaHJApPTIB. Y I[bOMY KOHTEKCTi JOITyCTUMICTh
noJjirpadiuHuX pe3ysbTaTiB BHU3HAYAETHCA HE
TEXHIYHOIO HaJIHHICTIO MPWIady, a TapaHTisIMU
CIpaBEeIIMBOIO CY/I0BOTO PO3IISLLY Ta OBAru J10
JIFOZICHKOI T1HOCTI.

[TincymoByr04YHM, MOXHa KOHCTaTyBaTH, IO
OIliHKA Pe3yJbTaTiB mojirpada cymaom mMae 3ikic-
HIOBaTHUCS 3a MPUHIMIIOM obOepexkHocti. [lomi-
rpadivyHi JaHi HE MOXYTh MaTH CaMOCTIHHOTO
JI0OKa30BOTO CTaTyCy; BOHM HaOyBalOThb CEHCY
JUIe B TOEIHAHHI 3 IHIIUMM JOKa3aMH, 3a
YMOBH HayKOBOi OOIPYHTOBaHOCTI, JOCTOBIp-
HOCTI Ta JAOTPUMAaHHS IpaB JIOAUHHU M yYac ix
OTpUMaHHS. YKpaiHChKE 3aKOHOJIABCTBO IOTpe-
Oye KOHKpeTH3alii KpUTepiiB JOIMyCTHUMOCTI
TAKUX MaTepiaiiB, 30KpeMa IUIIXOM pO3po-
ONEeHHS BIAOMYMX CTaHAApTiB T€CTyBaHHS, Mpa-
BWJI 30epiraHHs i JOKyMEHTYBaHHS JaHHMX Ta
MpoLecyalbHUX MEXaHI3MiB iX MepeBIpKU B CY/Ii.
Ile MO3BONUTH CTBOPUTH TPO30PY CHUCTEMY
OLIIHKK NOJIrpaiyHuX pe3ysabTaTiB, y3ro[HKEHY
3 MDKHApOJHUMH CTaHAApTaMu JIOKa3yBaHHS Ta
MIPUHIUIIAMU BEPXOBEHCTBA IpaBa.

[TopiBHANBHO-TIPABOBUI  aHalli3  BUKOPHU-
cTaHHsA modirpada B pi3HUX MPABOBUX CUCTEMAX
CBIJTUUTH MPO T€, 110 HOTO CTATyC 1 JOMYCTUMICTb
3ajexaTh HE JIMINE BiJi HAayKOBOTO PIBHSA pPO3-
POOKH METONIMKH, a ¥ BiJ] 3araJIbHOT MOJIEINI JI0Ka-
3yBaHHS, MPUHAHATOI B HAlllOHAJBLHOMY IpaBi.
VY nepxxaBax 3aranbHoro mpasa (CHIA, Kanana)
MMUTAHHS BUKOPUCTAHHS MOJIirpada BUPINTyEThCS
Kpi3b MPU3MY CYIOBOI MPAKTHKH, TOMI K y Kpa-
fHaX KOHTHMHEHTaJIbHOT €Bponu — uyepe3 NpUH-
UMK TIPOLECYaTbHOT 3aKOHHOCTI, MPOTOPLIiii-
HOCTI i TOTPUMAaHHS TPaB JIIOAUHHU.

VY Cnonyuenux Iltarax Amepuxu cynoBa
OLIIHKA HAYKOBHX JI0OKa31B BU3HAYAETHCS TOKTPU-
Hamu Frye i1 Daubert. BignoBigHo g0 pimeHHs
y cipasi Frye v. United States (1923), cyn moxe
NPUHHATA HAyKOBUM JOKa3 JIMIIE 33 YMOBH,
[0 METOJ| «3arajJbHOBH3HAHWHM Y BiJMTOBIIHIN
HaykoBiil cminbHOTI» [3]. V cmpaBi Daubert v.
Merrell Dow Pharmaceuticals (1993) Gyno nera-
J30BaHO KpUTEPIi, O CTAIM KIACUYHUMU IS
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CBITOBOI TPAKTHUKU: MOXIIUBICTh EMITIPUYIHOL
NepeBipKH, BIIOMUN PiBEHb MOXMOKHU, peleH3Y-
BaHHS Y (paxOBUX BUJAHHSIX TA BUSHAHHS METOLY
cepen yuenux [4]. Lli kputepii, 3acTocoBani 110
nojiirpada, Ipu3BeId 10 BUCHOBKY IIpO Horo
HE/I0CTaTHIO HAyKOBY OOIPYHTOBAHICTh 1 BIJCYT-
HICTb TapPAHTOBAHO1 JOCTOBIPHOCTI PE3yJIbTaTIB.
Bepxosuuii Cyn CILA y crpasi United States v.
Scheffer ocrarouno 3akpinyuB MO3MIL0O, 11O TOJMi-
rpa¢iyHi BACHOBKU HE MOXXYTb BUKOPUCTOBYBa-
TUCh Y CYOBOMY HpOIIECi K JIOKa3H, OCKIJIbKU
BOHU HE BIJMOBIJAIOTH CTaHIApPTaM JIOCTOBIp-
HOCTI, a IX MOJaHHS MOXKE BIUIMHYTH Ha BHY-
TpPIIIHE TIEPEeKOHAHHS Cymy 4u npucspkauX [30].
YHaACIiIOK bOTO y OUIBIIOCTI MITATIB momirpad
BU3HAETHCA JIMIIE SK 1HCTPYMEHT BHYTPIIIHBOI
HepeBIPKU BEpCiid, 1110 3aCTOCOBYEThCS HA J1OCY-
JIOBOMY €Talll, aJleé He Ma€ MPOLEeCyaIbHOTO 3Ha-
YeHHsA y cymi [2].

Kanancekuit BepxoBuuit Cyn y cnpasi R. v.
Béland [5] miaTBepauB momiOHU mmiaXia, 3a3Ha-
YMBINM, W0 TojdirpadidyHe AOCTIDKEHHS He
3a0e3rneyye HaJIEKHOIO PIBHA JIOCTOBIPHOCTI
pe3yibTaTiB 1 HE MOXKE PO3MIsAAaTucCs AK 3aci0
nokasyBaHHA. Cyn BkaszaB, LIO HaBiThb 100po-
BUIbHE MPOXO/KEHHS TECTy HE 3MIHIOE HOTOo
HEHaJIMHOCTI, OCKUIBKM  ICHX0(1310J0T14HI
peakIiii 3ajexxarb Bi 1HIUBIAyaJbHUX 0COOIIH-
BOCTEH, a He BiJ 00’ €KTUBHOI MPaBAUBOCTI Bif-
noBigei. Takuil miaxix 3abe3meuye 3axXuCT BiA
37I0BXKHMBaHb 1 TapaHTye, 110 CYJOBE DILLICHHS
TPYHTYBaTUMETHCS Ha TEPeBipeHUX (aKTUIHUX
JTAHWX, 8 HE HA TICUXOJIOTIYHUX MPHITYIIICHHSIX.

VY neprkaBax KOHTHHEHTAJIbHOI €BPOIH TOJTi-
rpad 31e01IbII0T0 HE BU3HAETHCS I0OKA30M Y KpH-
MiHaJIbHOMY Tiporieci. Himenpkuit @enepanbHmii
cyn(BGH) y pimenni iz 17 rpynus 1998 poxy [6]
JAIITIOB BUCHOBKY, 1110 BUKOPHCTAaHHS ToJiirpada
€ HECYMICHHM 3 MPUHIIUITAMH JIFOACHKOT T1AHOCTI
Ta Mpe3yMILii HEBUHYBaTOCTI, OCKUIbKH MEpe.-
0avae BTpy4aHHs y TICUXiuHYy cdepy ocodu Oe3
HAJIEXKHOTO KOHTPOJIIO JOCTOBIPHOCTI pe3ysbTa-
TiB. [Tonbcbkuit BepxoBuuii Cyn y mocTaHoBi Bif
29 xoBtHs 2014 poky (I KZP 25/14) [7] 3aiinss
OUTBIII THYYKY TTO3UIIIF0, BU3HABIIHA MOXKJIUBICTh
MIPOBEJCHHS MONIrpadiuHOTO TOCHIJKEHHS 3a
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3TOJIOI0 CTOPIH SK OPIEHTAIIHHOTO 3aco0y Mifg
9ac JOCYJIOBOTO PO3CIiTyBaHHS, ONHAK HE SK
JpKepena nokasiB y cymi. [lomiGHOro mimxomy
JIOTpUMYEThCS 1 Buia kacamiiiHa iHCTaHIIIS
Pymynii, sika y pimenni 2012 poky [8] 3a3Ha-
yuiia, o mnoiirpad Moxke BHUKOPHCTOBYBAaTHCH
JIUIIE JIJIsL TOMTOMDKHOI TIepEeBIPKH TMOKa3aHb 3a
YMOB JOOPOBUTHHOI y4acTi 0coOU Ta HAsIBHOCTI
KBaJTi(hikoBaHOTO (haxiBIIs.

[Ipaktuka €Bpomeicbkoro cyay 3 TMpaB
JTIOAMHA € (YHIAMEHTAJIbHOIO JUIS BCTaHOB-
JIeHHsI 3arajJbHUX MDKHApOAHUX CTaHJAPTIB
nomycTuMocTi mojirpada. Y cmpasi Jalloh .
Germany (2006) Cyx Haroyiocus, 110 OTPUMaHHS
JI0Ka31B HUIIXOM IpUMyCy a0 Oyab-sKOro BTpY-
yaHHs y (i3MUHY YW MCUXIYHY cdepy JTIOIuHH
cynepeunts cT. 3 1 6 Konsenuii [11]. ¥ cnpa-
Bax Fazliyski v. Bulgaria [9] ta Tyagunova v.
Russia [10] Cyn yTouHuB, 110 HaBiTh 3a AOOPO-
BUJIbHOI 3rOAM Ha TMPOBEIEHHS TECTy JepkKaBa
3000B’s13aHa 3a0€3MEYUTH YITKY MPaBOBY 0asy,
sgKa O perynroBajia Mpoueaypy, yMoBH (ikcarii
Ta TIEPEBIPKH PE3yNbTaTiB, 1HAKIIE CaMa y4acTh
y TECTyBaHHI MOXKE BBaKaTHUCSA MOPYIICHHSIM
MpaBa Ha TOBary J0 MPHUBATHOTO XUTTA. Takum
gyuHoMm, mis €CILJI BupimaneHuM € He (akT
3aCTOCyBaHHS moJjirpada, a HasBHICTh 3aKOHO-
JTaBUMX TrapaHTid 3aKOHHOCTI, HAyKOBO1 OOIPYyH-
TOBAHOCTI Ta 3aXUCTY MPaB JIIOIAUHHU.

VYkpaina Hapa3i HEe Ma€ CHeliaJbHOrO 3aKOHY
YM MiJ[3aKOHHOTO aKTa, [0 BU3HA4YaB OW MpaBo-
BUIl peXMM BUKOpPHCTaHHS momirpada y Kpumi-
HaJbHOMY Mpoteci. L{e cTBoproe nporanuny, sika
KOMIIEHCY€TBHCS CY/IOBOIO MPAKTUKOIO, 110 OpI€H-
TyeTbes Ha crannaptu €CIUI 1 3aranbHi 3acaau
nokaszyBaHHs. Bepxoauii Cyn y mocTaHOBax Bif
12 mororo 2020 poky (cmpaBa Ne 457/906/17)
[13] 1 Bim 23 Bepecus 2021 poky (cmpaBa
Ne 234/4850/17) [14] miaTBepAuB, 10 pe3yib-
TaTd ToJirpada MOXYTh OyTH BHUKOPHCTaHi
JUIIE JUIsl OPIEHTAIIMHOTO aHali3y, HE MaroTh
CaMOCTIMHOI JOKAa30BOI CUJIX ¥ ITOBHUHHI OIIHIO-
BaTUCS Y CYKYIHOCTI 3 IHIIMMU JoKa3amu. Lleit
MiOXiT € Y3ro/PKeHUM 13 MPHUHIMIIOM BUIBHOT
OLIIHKHU JI0Ka3iB, 3aKkpimieHuM y ctarti 94 KIIK
Vkpainu [38].

ISSN 2663-5623 (print)

IMPABOBI HOBEJIA

TakuM YHHOM, MDKHAPOAHWUN 1 TOPIBHSUIB-
HO-TIPaBOBHMM aHali3 CBIAYUTH MPO €IUHY TEH-
JEHITi10: Tofirpad He BH3HAETHCS CaMOCTIHHUM
JIOKa30M y KpPUMIHAJIbHOMY IMIpoleci, a HOoro
BUKOPUCTAHHS JIONYCTUME JIMIIE 32 YMOBH Hay-
KOBOi OOIPYHTOBAHOCTi, JOOpPOBLIBHOI Y4YacTi
0co0M Ta HAsIBHOCTI NPOLECYaJbHUX TapaHTii
KOHTPOJTIO TOCTOBIPHOCTI pe3ylbTariB. Y MbOMY
KOHTEKCTI MIXKHapOAHI CTaHAApTH BU3HAYAIOTH
NOpIOPUTET MpaB JIOAWHU HAJ TEXHOJIOTIYHOIO
JOLITBHICTIO, BUMararouu, o0 Oy/ib-sike 3acTo-
cyBaHHs noiirpada y cdepi mpaBocCys BiAMOBI-
JIaJI0 KPUTEPISIM MPOTIOPIIIAHOCTI, 3aKOHHOCTI Ta
HAyKOBOI JOCTOBIpHOCTI. BripoBasKeHHsI Takux
CTaHIAPTIB B YKpaiHCbKYy MPaBO3acTOCOBHY
MPAKTHKY € MEepPeIyMOBOIO (hOpMyBaHHS MPaBO-
BOTO MEXaHI3My, SIKHU JO03BOJUTH BUKOPHUCTO-
ByBaTH ToJyiirpad JWie sK JOMOMDKHHUEN 3aciO
OpIEHTAIIITHOTO Mi3HAHHS, IO CIPHUSIE BCTAHOB-
JICHHIO ICTUHM 03 MOpyIIeHHsS (QyHIaMEeHTallb-
HUX 3aCaJ CIPaBEIIMBOTO CyI0UYNHCTBA.

OpnHi€ero 3 HAWCYTTEBIMMX MPOTAIMH Cydac-
HOTO KPHUMIHAJIBHOTO TIPOIIECYyaTbHOIO 3aKO-
HOZABCTBA YKpaiHU € BIACYTHICTh CIEIialbHOL
penIaMeHTallii BAKOPUCTAaHHS momirpada y goka-
syBanH1. Hi Koncrutyuis, Hi Kpuminansnuii nmpo-
LIeCyaJIbHU I KOJIEKC, Hi 1HIIII HOPMATUBHO-TPaBOBI
aKTH HE MICTSITh NPSMHX TIOJIOKEHb, AKi O BH3HA-
YajJM IMpolecyalbHUIl cTaryc pe3ysbTaTiB MOoIi-
rpai4HOTO TeCTyBaHHS, MOPSAIOK 1X Ofep KaHHS,
¢ikcarlii, mepeBipku Ta OIiHKUA. Taka HeBU3HAYE-
HICTh TIOPOJDKYE HHU3KY TEOPETUYHHX 1 TIPAKTHY-
HUX TPOO0JIEM, IO CTOCYIOTHCS K PAB YYaCHHKIB
KPUMIHAJIBHOTO TIPOBA/DKEHHS, TaK 1 JOMYCTH-
MOCTI OTPHMAaHUX y TaKU# Croci0 TaHux.

BinmosigHo no crarti 84 KIIK Vkpaiau
JOKepenaMu JI0Ka3iB BHU3HAIOTHCS TOKa3aHHS,
pEUOBi JI0Ka3u, TOKyMEHTH, BACHOBKH €KCIIEPTiB
1 BUcHOBKH creriainictiB [38]. [Tomirpad He BXO-
JIUTH IO SKOTHOI 3 IIUX KaTeTopii, 1m0 mo30asisie
HOro pesynbraTiB CaMOCTIHHOTO TpoIecyallb-
Horo 3HaueHHs. Cy/10Ba NMpakTHKa HaMaraeTbCs
3alOBHUTH LI0 MPOTAIHUHY, PO3TIIAJAI0YH TOIi-
rpadiyHe JOCITIDKEHHS SK CIelialbHe IICHUXO-
JIOTIYHE JOCIIDKEHHS a00 SIK KOHCYJIbTAIlIHHUI
BHUCHOBOK CIIeLlajicTa, KU MoXe OyTH BHKO-
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PUCTaHUI CTOpOHAMU Ui OpieHTalii y GakTuy-
HUX O0OCTaBMHAX crpaBu. [Ipore Taka mpakTuka
HE Ma€ HaJIKHOTO 3aKOHOAABYOTO MIiATPYHTS
1 CTBOpIOE MPaBOBY HEBU3HAYECHICTh, 0COOINBO
KOJIM Pe3yJIbTaTH nojirpaga HaMararThCsl JOIy-
YUTH J0 MaTepialliB COpaBU SIK JI0Ka3 BUHHU YU
HEBHUHYBATOCTI ocobu [12—-14; 17].

Jpyroro mpoOieMor € BIACYTHICTh €IUHOTO
MOPSAKY TPU3HAYCHHS, TPOBEACHHS 1 JOKyMEH-
TyBaHHS TOJIrpadigHoro nociikeHns. Ha Bin-
MiHY BiJ CYIOBOi €KCIIEPTH3H, MpOLeAypa sSKOl
JeTaIbHO BU3HAueHa [HCTPYyKIi€ Mpo MmpHu3Ha-
YEeHHsI Ta MPOBEJICHHS CYJJOBHX E€KCIIEPTHU3 1 eKC-
MEPTHUX JOCHIKEHb, 3aTBEPIKEHOI0 HAKa30M
MinicrepctBa roctunii Yipainu Ne 53/5 Bin 8
xoBTHA 1998 poky [36], momirpadiune mocii-
JDKEHHSI HE OXOIUTIOEThCS MMM HOopMamu. lle
O3Ha4ae, M0 Jiep’kaBa (PAaKTUUYHO HE KOHTPO-
JI0€ aHl KBamidikaiito ocid, siKi IpOBOAIThH TaKi
JOCITIDKEHHS, aHl JOCTOBIPHICTH PE3yJIbTATiB.
BincyTHiCTh YiTKUX KpUTEPIiB HAyKOBO1 OOIPYH-
TOBAaHOCTI METO/IMKH BIJKPUBAE MIJISAX JI0 CYy0’ €K-
TUBI3MY Ta JIOBITLHOTO TPaKTyBaHHS PE3yJIbTa-
TiB, 110 € HENPUIIYCTUMHM 3 TO3ULIH TPUHIUITY
3aKOHHOCTI JIOKa3yBaHHSI.

Tpetst rpyna mpobiem CTocyeTbes TrapaHTii
npaB ronuHU. [lomirpadiuyne mOCTIHKEHHS,
Oyayuu BTpydaHHsM y ricuxodizionoriuny chepy
0co0M, MOXKE TIPHU3BECTH JIO MOPYILICHHS IpaBa
HE CBIIYUTH MPOTHU ceOe Ta 3a00pOHU TPUMYCY.
VY 4YMHHOMY 3aKOHOJABCTBI HEMa€ HOPM, SIKi O
npsMo Tnependadanyd 0OOB’S3KOBICTh MUCHMO-
BO1 3rofd O0COOM Ha TPOXOKEHHs moJjirpada,
y4acTh 3aXUCHHKA, ITPaBO BIJIMOBHUTHCS BiJ TeC-
TyBaHHs 0e3 HeraTuBHUX Hachiaki. Lli rapanTii
€ 6azoBumu i nipaktuku €CILI, sixuit y crpa-
Bax Jalloh v. Germany [11], Fazliyski v. Bulgaria
[9] i Tyagunova v. Russia [10] Bu3HaB Oyab-sike
MPUMYCOBE BHUKOPUCTAHHS METOMIB Mcuxo(isi-
OJIOTIYHOTO BIUIMBY IMOPYIIEHHSAM cTaTeit 3 1 6
Konsenmii. TakuM 4MHOM, 3aKOHOJABYa HEBU-
3HAUEHICTh CTBOPIOE PU3HK MOPYIIEHHS KOHCTH-
TYUIHHUX rapaHTiii cBo0oau 0codHu, TiHOCTI Ta
IIpaBa Ha cupaseIuBuil cyn [37-38].

Bupimenns 3a3HaueHuX npobiem mnorpelye
CUCTEMHOTO 3aKOHOAABYOro migxony. Jlouinab-
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HuMm € paonoBHeHHs KIIK VYkpainu okxpemoro
CTarTero, sika O BU3HAYaja MPaBoOBY MPUPOILY Ta
MEX1 BHUKOPHCTaHHS momirpada y KpuMiHalb-
HOMY TNpOBa/DKEHHI. 30KpeMa, BapTo mnepezda-
9uTH, 1110: 1) moJirpad MoXe 3aCTOCOBYBATHCS
Juile 3a J0OpOBLIBHOIO MHCHbMOBOIO 3T0J00
ocobu; 2) pe3ylbTaTd TECTyBaHHS MalOTh Opi-
€HTALIHHUA XapakTep 1 HE € CaMOCTIHHHM
JIOKa30M; 3) MpOBEACHHS TECTy 3IiHCHIOETHCS
ceprudikoBaHuMHU (PaxiBUSIMH, BHECEHUMH [0
oQiiiHOTO peecTpy, 3a CTaHIAPTU30BAHOIO
METOJIMKOI0; 4) mporeaypa 000B’a3k0BO (iKCy-
€ThCSI 3ac00aMHU BIJI€03aINCY; 5) CTOPOHU MAIOTh
PaBO OCKAPXKUTH pe3yJbTaTd ab0 BHUMAaraTu
MOBTOPHOTO TecTyBaHHs. Takuil miaxix 103BO-
JUTH Y3TOIUTH MPAKTHKY 13 3arajJbHUMU MPUH-
LUIIaMU JOCTOBIPHOCTI pe3yJbTaTiB 1 HAyKOBOI
OOTpYHTOBAHOCTI, 3aKpIIJIECHUMU B MIKHApO/I-
HUX JOKyMeHTax [4; 5; 30].

Kpim TOrO, m0mNBHO pO3pOOHUTH BIIOM-
YUii HOPMATUBHHM aKT, SIKWH OM BCTAaHOBIIOBAB
TEXHIYHI CTaHIApTH OONaJHAHHs], €TUYHI Ipa-
BUJIa TPOBEJCHHS TECTYBaHHS, KBasidikariiini
BHUMOTH JI0 TOJIrpadosioriB 1 mopsaok 30epi-
raHHs marepiaiiB TecTy. Takui JTOKYMEHT Mae
IPYHTYBAaTUCS Ha TOJOXKEHHSIX [HCTpYKIii mpo
MIPOBENICHHSI CYIOBHX eKkcrepTu3 [36] 1 BpaxoBy-
BaTu craHgaptu Panm €Bponu 1m0a0 eTHYHOTO
BUKOPHCTaHHS TEXHOJIOTIH y cdepi mpaBoCyaas
[35]. 3 omisity Ha pO3BUTOK MDKAUCIUILTIHAPHUX
3HaHb, MOJKJIMBUM € CTBOPEHHS CIeLiaIi30BaHOl
aTecTaliiHoi KoMicii mpu MiHICTepCTBI IOCTHIIII,
saka 0 cepTudikyBasia METOAUKHA Ta (HaxiBIIB 13
noJirpadigHOro TECTYBaHHS.

3aKoHO/IaBUE BPETYJIIOBAaHHS CTaTycy IOJIi-
rpada J03BOJMTH 3a0e3meuuTd OanaHc MixX
iHTepecaMi €(EeKTUBHOTO pPO3CIIIyBaHHSA Ta
rapaHTiIMU IIpaB JIIOAWHU. BU3HaueHHs 4iTKUX
IpOLEIYPHUX IPAaBUJI, HAyKOBO OOIPYHTOBa-
HUX METOAMK 1 TMPOIECYallbHUX 3all001KHUKIB
3poOUTh MOXIJIMBMM BUKOPHCTaHHS moiirpaga
y MeXaX KPHUMIHaJBHOTO Ipolecy 0e3 pU3MKy
MOPYIICHHS! KOHCTUTYLIHHUX NpaB 1 MIKHAPO.I-
HUX CTaHAApTIB CHPaBEIIMBOIO CYIOYMHCTBA.
VY nmepcnekTuBl e cnpustUMe (OPMYBaHHIO
€IMHOT CyZIOBOi MPAKTUKH, IMABUIICHHIO JT0CTO-
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BIPHOCT1 pe3yjbTaTiB 1 3MIHEHHIO JOBIPH [0
CHCTEMH KPUMIHAIBHOTO TPABOCY/IS.

BucHOBKH. VY3araibHEHHs TEOPETUYHMUX
MiJIXO/IIB, CYIOBOi MPAKTUKU Ta MIXHAPOIHUX
CTaHJAPTIB J103BOJSIE 3pOOMTH BHCHOBOK, IO
nojirpad y KpUMiHAIBHOMY TMpoleci Ykpa-
THM 3aIMIIAE€THCS] THCTPYMEHTOM 13 HEBHU3HAue-
HUM TIPAaBOBHM CTaTyCOM, SIKH BOIHOYAC Mae
BUCOKMI KpPUMiHATICTHUHMII TOTeHIian. Moro
3aCTOCYBaHHS MOXKE CHPUATH MiABHIICHHIO
€(EKTUBHOCTI PO3CIIIyBaHHA Ta MONIUOICHHIO
TaKTUYHOI B3a€MOJI1 MiJ Yac JOMUTY, OJHAK 3a
BIJICYTHOCTI HaJEeXHOI MpolecyanbHOi pera-
MEHTalli BOHO CTBOPIOE PHU3UKU MOPYLICHHS
MPHUHIUIIB CIIPABEUIMBOTO CYIy, 3aKOHHOCTI Ta
MoBark 0 TigHOCTI monuHu. JlocBia 3apyOixk-
HUX KpaiH NepeKoHye, L0 KpHUTepii JOoImycTu-
MOCTI monirpada BU3HAYAIOTHCS JIBOMA KITHOYO-
BUMHU YMOBAaMH: JOCTOBIPHICTIO pe3yibTaTiB Ta
HayKOBOIO OOTPYHTOBAHICTIO METOIUKH. Bimmo-
BIIHO /IO CTaHAApTIB, 3aKPIIUICHUX Yy CIpaBax
Frye v. United States 1 Daubert v. Merrell Dow
Pharmaceuticals [3; 4], HaykoBUil MeTOI MOXe
OyTH MPUUHATHI CyIOM JIHMIIE 32 YMOBH HOTO
NepEeBIPIOBAHOCTI, NepeadadyyBaHOCTI MOXUOKH
W 3arajpbHOrO BHM3HAHHS y HAyKOBOMY Cepelo-
Buii. Came 11l KpUTepii JIATIA B OCHOBY MO3HIIIT
Bepxosnoro Cyny CILA y cnpasi United States
v. Scheffer [30], sxkuii BH3HAB HEIOITYCTHMHM
BUKOPHCTaHHS mojirpada sk Aokazy y Kpumi-
HaJIbHOMY TPOBA/PKEHHI. AHAJIOTIYHI Opi€H-
THpU copMynboBaHi y npakTuli BepxoBHoro
Cyny Kanamm [5], Himenpkoro ®denepanbHOTro
cyny [6], a Takox y pimeHHsAX BepXxoBHHX Cy/iiB
[Mompmi [7] 1 Pymynii [8], ne momirpad Bu3Ha-
€TBCS TIOTIOMIDKHUM 1HCTPYMEHTOM, ajie He JpKe-
pEeNioM JT0Ka3iB.

€Bponeichkuii Cy 3 mpaB JIIOIUHH MOCHI-
JIOBHO MiJKPECIIOE, 10 BTpy4YaHHS y (i3HUUHY
Yy ncuxivyny cdepy ocobu mij 4ac OTpUMaHHS
J0Ka3iB Mae OyTH MpPONOPUIHHUM, 3aKOHHUM
1 no6poBuibHUM. PimenHs y cnpaax Jalloh v.
Germany, Fazliyski v. Bulgaria ta Tyagunova v.
Russia [9-11] Bu3Ha4aroTh 6a30Bi MEXi JOIIy-
CTUMOCTI moJjirpada, 3rilHO 3 SKUMHU JeprKaBa
3000B’s3aHa  rapaHTyBaTd  JOOPOBUIBHICTH
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y4acTi, HAyKOBy OOIPYHTOBaHICTh METOJIWKH,
HaJIe)KHE JOKYMEHTYBAaHHS INpOLEAypUu i MOX-
JMBICTb OCKapXeHHs pe3yabratiB. Lli npuHInMnm
IIIJIKOM KOPECHOHAYIOTh HonokeHHsIM KoHcrtu-
Tymii Ykpaiam [37] ta crareit 18, 22, 84 1 94
KIIK Ykpaiau [38], siKi 3aKpIIUTIOIOTH BEPXOBEH-
CTBO IpaBa, BUIbHY OLIIHKY JOKa3iB 1 3a00poHYy
BUKOPHCTaHHS MPUMYCY B JIOKa3yBaHHi.

VYKpaiHCbKa CyaOBa IIpaKkTHKA, 30Kpema
y copaBax Ne 457/906/17, Ne 234/4850/17
1 Ne 229/3931/17 [13—17], nemMoHCTpy€e mpar-
HEHHS JI0 OOEpEeKHOTo Miaxomy: mojirpadivxi
pe3yNIbTaTH BU3HAIOTHCS TAKHMH, IO MOXYTh
OyTH BpaxoBaHi JIMIIE y CYKYITHOCTI 3 IHITUMH
JIOKa3aMH, 3a yYMOBH JOOpPOBUIBHOCTI TMpoIlle-
JIypH ¥ BIJICYTHOCTI HNOPYIICHHS TpPaB JIOIUHU.
HeoOxiHICTh 3aKOHO/IaBUOTO BU3HAYEHHS IPO-
LIECYaJIbHOTO CTaTyCy mnosirpada 3ajuIIaeTbCs
OJHI€IO 3 KIIIOYOBUX MEPETYMOB YIOCKOHAJICHHS
JI0Ka30Boi cucteMu. Bupiienss wuiei npodiemu
MOXIIMBE TMUISXOM 3aKOHOJIABUYOTO BPETYIIIO-
BaHHI MUTAHHS, SIKE Ma€ OXOIUTIOBATH K Ipolie-
CyaJIbHI aclleKTH — KOJIO YIIOBHOBaXEHUX 0ci0,
dopmy odikcarii, mporenypy 3roau, — TaK i Hay-
KOBO-METOJIMYHI BHUMOTH IIOJIO JOCTOBIPHOCTI
pe3ysbTaTiB Ta TEXHIYHUX MapaMeTpiB MPHUIIAIIB.

[Tonirpad, Oyayun epexkTuBHUM Hcuxodizio-
JIOT1YHUM 3aCO00M Y KPUMIHAJICTHIII, HE MOXKE
3aMiHIOBaTH CO00I0 JJOKa3yBaHHS y MpoIeCcyallb-
HOMY ceHci. loro (pyHKIIis TIosrae y J0moMix-
HOMY 3a0€3MeueHH1 aHAIITUYHOTO i TAKTUYHOTO
Mi3HAHHS, CIPSMOBAHOTO Ha BUSBIICHHS CyIie-
pPEYHOCTEH, NepeBipKy Bepciid 1 MiJIBUIICHHS
1H(OPMATUBHOCTI TOMUTY. YCi CipoOM HajaaTH
noyirpadiyHUM  pe3yabTaraM  CaMOCTIHHOTO
JIOKAa30BOTO 3HAYEHHS CYIEpedyarh MPUHIMIIAM
HAayKOBOI JIOCTOBIPHOCTI, MPOLECyaJbHOI CIpa-
BEUTMBOCTI Ta MPE3yMITIii HEBUHYBATOCTi. Tomy
JOTYCTUMICTh momirpada y KpUMIHAIBHOMY
npoueci Moxe OyTH BU3HaHA JIUIIIE y MeXax opi-
€HTALIHHOTO BUKOPUCTAHHS — 32 YMOBHU J100pO-
BIJIBHOT y4acTi, HAyKOBOi OOTPYHTOBAHOCTI METO-
JTUKH, TIOBHOI ikcallii mporecy Ta 3abe3neueHHs
npaB 0COOM Ha 3aXUCT 1 CHPaBEAIUBHH CYI.

3 oy Ha IPOBEACHUN aHaI13, 3aIIPOIIOHO-
BaHO PO3MIIAJIaTH MOJIrpad siK eJIeMEeHT KpHUMi-
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HaJIICTUYHOI TaKTUKH, a HE K JIOKa30BE JIkKe-
peno y BYy3bKOMY IMPOIECYaIbHOMY PO3YMiHHI.
JUis HajgaHHS IIbOMY I1HCTPYMEHTY HpPaBOBOI
BH3HAYCHOCTI HEOOX1AHO 3alPOBAAUTH 3aKOHO-
JlaBul MOJIOKEHHS, 1110 YITKO OKPECIIIOBATUMYTh
HOro NOMOMIKHY pOJib, BUMOTH JO HayKOBOL

rapaHTii HEIOMNYIIEHHsS 3JIOBXHBaHb. Takuit
11X 1T TO3BOJIUTH MOEIHATH €(PEKTUBHICTH KPH-
MIHAJBHOTO TEPECHiTyBaHHs 3 IOTPUMAHHIM
IPaB JIFOJIMHH, 1110 BiIOBIIA€ SIK €BPONEHCHKIM
CTaHJapTaMm, Tak 1 Hal[lOHATBLHUM 3acajaM Bep-
XOBEHCTBA IMpaBa Ta CIPaBEIMBOTO CYI0BOTO

JIOCTOBIPHOCTI pe3yJbTaTiB 1 TMpoIecyalbHI  PO3IIISIY.

AHoTanis

Crartsi TpHUCBSYEHA KOMILICKCHOMY JOCII/DKEHHIO TPOOJIEM IPaBOBOTO CTAaTyCy, HayKOBOi
OOI'PYHTOBAHOCTI Ta MPOLECYaTbHOI JOMYCTUMOCTI BUKOPHCTaHHS Tomirpada y KpUMiHAIbHOMY
nporecyalbHOMY JloKa3yBaHHI. Ha mizcraBi mopiBHsuIbHOTO aHainizy cynaoBoi mpaktuku CIIIA,
Kananu, nepxas €sponelicekoro Coro3sy, pinieHb €Bponeiicbkoro cyy 3 mnpas JIOIUHHU Ta CYI0BOi
MPaKTUKH YKpaiHW BUCBITICHO TEHJICHIIII i1 0OMEeKEHHS 3aCTOCYBAaHHS MOJIrpadiyHOrO TECTYBaHHS
y KpUMIHAJLHOMY IPOIIEC], BUBHAYEHO MOTO MICIIe B CUCTEMI 3aC001B KpUMIHATICTUYHOI TAKTHKH Ta
OKpECJIeHO MpobJIeMH TpolecyalbHOol pertamenTariii. JloBeneHo, mo noiirpad HE € CaMOCTIHHUM
JDKEPEeJIOM JTOKa3iB 1 He MOXKe MiATBEPIKYBATH IOPUIMYHO 3HAUyIli (GakTu Oe3 mepeBipKH iHIIMMHU
3aco0amMu JIOKa3yBaHHs, MPOTE 3a HAJEKHOI opraHizallii Ta JOOpOBUIBHOI y4yacTi MOXXE€ BHKOPHC-
TOBYBAaTHCh K JOMOMDKHUH 1HCTPYMEHT OpI€HTALIMHOTO XapakTepy Ui HiABHIIEHHSA 1H(opMma-
TUBHOCTI JIOTIUTY, BUSIBJICHHS CyNEepPEeYHOCTEH 1 MepeBipKu MpaBIUBOCTI Moka3zaHb. OcobinBa yBara
NPUAUBIETHCS aHAJI3y PU3HMKIB MOPYIICHHS IMpaB JIFOAWHU MPU 3aCTOCYBaHHI nomirpada, 30Kkpema
1070 cBOOOJIM BiJ] CAMOBUKPUTTS, 3aXUCTY T'AHOCTI Ta 3a0e3MeueHHs MpolecyaabHOl CripaBeIn-
BOCTI. Y po0OOTi IpoaHaIi30BaHO OCHOBHI CTaHAAPTH OLIHKH JIOCTOBIPHOCTI PE3YJIbTaTIB 1 HAYKOBOI
OOI'PYHTOBAHOCTI METOIMKH, BUPOOJIEH] y npeneneHTHux crpasax Frye v. United States, Daubert v.
Merrell Dow Pharmaceuticals, R. v. Béland Ta y pimennsax €CIII (Jalloh v. Germany, Fazliyski v.
Bulgaria, Tyagunova v. Russia), a Takox Moka3aHo, K Ll KpUTepii HOCTYIOBO IHTETPYIOThCA B YKpa-
THCBbKY CyJIOBY MpakTHKy. Ha 0CHOBI mpoBeAEHOro aHajizy oOIpyHTOBaHO HEOOXiIHICTh MPUIHHATTS
CrieliaIbHUX HOPMATHUBHUX TOJIOXKEHbB, sIKI O BU3HAYAIM MTPABOBUN CTaTyc moiirpada, yMOBU HOTO
3aCTOCYBaHHS, KBadiQikaniiiHi BUMOTH 10 (axiBLiB, CTaHJApTH NMPOBEIEHHS Ta ¢ikcalli pe3yiabTa-
TiB. 3alpOIIOHOBAHO PO3MIAAATH TMOJIirpad sK iIHCTPYMEHT KPUMIHAIICTUYHOI TAaKTHKH, IO CIIPHSE
ONTHUMI3AIli] IOMUTY, YTOYHEHHIO BEPCiii 1 MiBUIIICHHIO JTOCTOBIPHOCTI 310paHoi iHdopMarlii, ane He
SK JTOKa3 y MPOLECyaTbHOMY PO3yMiHHI. Y CTaTTi COPMYIbOBaHO KOHIEMIIIIO MO€THAHHS €(DEKTHB-
HOCTI pO3CIiyBaHHs 3 TapaHTIIMU BEPXOBEHCTBA MIPaBa, 3aKOHHOCTI Ta 3aXKCTY MpaB JIIOAUHU IpU
BUKOPHCTaHHI ToJiirpada y KpuMiHaIbHOMY MTPOBAKEHHI.

KurouoBi ciioBa: nosirpad; KpuMiHaJIBHE MPOIECyaIbHE TOKa3yBaHHS; JOMYCTUMICTh TOKa31B;
JIOCTOBIPHICTh PE3Y/bTaTiB; HAYKOBA OOIPYHTOBAHICTh; KpUMIHATICTUYHA TAKTUKA JOMUTY; ICUXO(]i-
310JIOTIYHE TECTYBaHHS; NpaBa JIIOIWHY; MPOIeCyanbHi TapanTii; cynosa npaktuka CLIA, Kanamy,
kpain €C,ECIJI, Ykpainu.

Pohoretskyi M.A. Using polygraphs in evidence in criminal proceedings: practice of the US,
EU countries, the ECHR and Ukraine

Summary

The article is devoted to a comprehensive study of the legal status, scientific validity, and procedural
admissibility of using the polygraph in criminal procedural evidence. Based on a comparative analysis
of judicial practice in the United States, Canada, the European Union member states, the case law
of the European Court of Human Rights, and Ukrainian court practice, the article highlights the
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main trends and limitations of polygraph testing in criminal proceedings, defines its place within
the system of forensic tactics, and outlines the problems of procedural regulation. It is substantiated
that the polygraph does not constitute an independent source of evidence and cannot confirm legally
significant facts without verification by other means of proof. However, when properly organized and
conducted with voluntary participation, it may serve as an auxiliary, indicative tool to enhance the
informativeness of interrogations, identify inconsistencies, and verify the credibility of statements.
Particular attention is paid to analyzing the risks of human rights violations in the use of the polygraph,
especially concerning the privilege against self-incrimination, the protection of human dignity, and the
assurance of procedural fairness. The article examines the key standards for assessing the reliability
and scientific validity of polygraph results developed in landmark cases such as Frye v. United States,
Daubert v. Merrell Dow Pharmaceuticals, R. v. Béland, and in the judgments of the European Court of
Human Rights (Jalloh v. Germany, Fazliyski v. Bulgaria, Tyagunova v. Russia), and demonstrates how
these criteria are gradually being integrated into Ukrainian judicial practice. Based on the analysis,
the author substantiates the need to adopt specific normative provisions defining the legal status
of the polygraph, the conditions for its use, the qualification requirements for specialists, and the
standards for conducting and recording results. The polygraph is proposed to be viewed as a tool of
forensic tactics that contributes to the optimization of interrogation, the clarification of investigative
versions, and the improvement of the reliability of collected information, but not as evidence in
the procedural sense. The article formulates a concept for combining the efficiency of investigation
with the guarantees of the rule of law, legality, and the protection of human rights when using the
polygraph in criminal proceedings.

Key words: polygraph; criminal procedural evidence; admissibility of evidence; reliability of
results; scientific validity; forensic interrogation tactics; psychophysiological testing; human rights;
procedural guarantees; judicial practice of the USA, Canada, EU countries, ECtHR, and Ukraine.
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